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PREFACE 

Formerly it was the general belief, and it still 
is a common idea, that business must be re- 
garded in the nature of a trade, of which a 
knowledge can be acquired only through the 
accumulation of personal experience, or through 
transmission from the older to the younger man. 

There is now a constantly enlarging number 
of people who believe that business can be and 
should be made more and more to approximate 
the nature of a profession, and that at least some 
of the accumulated experience can be set forth 
in writing for the benefit of the younger men 
who are engaging or expecting to engage in busi- 
ness pursuits. Such writtefn statements about 
business at first must be fragmentary, and they 
are likely to be dogmatic. It is perhaps not 
unreasonable to hope that they will become 
more and more scientific, more and more in the 
nature of principles deduced from the multi- 
farious facts. 

It is in the hope of enlarging bjr its contrib- 
uting mite the body of useful written matter 
on the subject of business that this brief state- 
ment of the legal incidents of a mortgage has 
been written. The legal aspect of business 
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transactions is of course a part of the total 
nature of, and completely pervades, the trans- 
actions themselves. The fact that the law has 
long undergone its scientific development makes 
it one of the most penetrating instruments for 
the study of business. This accounts partly for 
the fact that lawyers have often made markedly 
competent business men. 

It is a maxim that "ignorance of the law ex- 
cuses no one. " Certainly the more general and 
sound the understanding of legal matters in a 
community the better for the welfare of the 
community. A business man certainly must 
acquire a considerable acquaintance with the 
law in his accumulation of business experience. 
In fact he comes to regard certain fundamental 
things as elementary; he presumes that every 
one knows them. He assumes, for example, 
that every one knows the general nature of a 
mortgage. 

Increasing complexity of business resulting 
in greater specialization ptobably makes a gen- 
eral knowledge of the law much less common 
now than formerly. Many young men entering 
business are very hazy about the precise nature 
of such a thing as a mortgage. Certainly the 
young man choosing finance as the particular 
occupation he intends to follow should not be 
foggy in his ideas about this particular legal 
instrument. The nature of the investment con- 
tract is of the very essence of the security of a 
corporate obligation. No one can hope really 
to understand the corporate mortgage bond who 
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has only the vaguest idea of the nature of a 
mortgage. The most elaborate of corporation 
mortgages has for its basis the same funda- 
mental principles which underlie the simplest 
mortgage of an individual on the humblest 
house and lot. Any study of corporation 
finance or investments should have near its very 
beginning a study of the legal aspects of a mort- 
gage sufficient to afford an understanding of its 
nature and pervading principles. The legal 
treatises, however, are too voluminous and too 
technical for the layman. Those brief state- 
ments of the law which previously have been 
written for laymen are not sufficiently compre- 
hensive for the student of corporation finance 
and investments. 

It would be impossible to discuss all the prin- 
ciples of law which have a bearing on mortgages 
within the scope of a short volume. It is hoped, 
however, that a sufficient number of the prin- 
ciples of law and equity governing mortgages 
will be found in the following pages to fill at 
least in part the needs of the layman in gaining 
an understanding of the mortgage as a legal 
instrument. 

Mr. William M. Wherry of the New York 
bar read the manuscript and made valuable 
suggestions. Mr. Hastings Lyon, my partner 
in the practice of the law, has been of constant 
assistance in the preparation of this little book. 

William Lilly. 
New York City, 
July 24, 1918. 
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INDIVIDUAL AND CORPORATION 
MORTGAGES 



PART I 

THE INDIVIDUAL MORTGAGE 
"Vif-gage" and "Mort-gage" 

There were two methods known to the Anglo- 
Saxons for the return of real property pledged 
by a debtor to secure the repayment of a loan. 

According to one method the creditor took 
title to the property and also all the rents and 
profits until he recouped himself for the loan. 
This was called a live pledge — "vif-gage." 

By the other method the creditor .took title 
to the debtor's property with the agreement that 
the debtor should repay the loan on a day 
certain, and if the loan was not repaid on the 
day so fixed by the parties, which was called 
the "law-day," the creditor became the owner 
of the property absolutely and forever. This 
was called a dead pledge — " mprt-gage. " 

A Common Law Mortgage 

What is a common law mortgage? 
Jones, the absolute owner of a parcel of land 
worth $15,000, conveys all his right, title and 
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interest in it, by deed under seal, to Brown, as 
security for the repayment three years there- 
after of the sum of $10,000 which Brown there- 
upon loans to him. 

The deed contains a provision that if Jones 
repays the loari on the day when it becomes due, 
the deed shall become void; otherwise it is in 
full force and effect. 

Accordingly, Jones is under no liability to 
repay the loan when it becomes due. If he does, 
he gets back his land; if he does not. Brown 
becomes the absolute owner, taking the land 
in lieu of repayment of the loan. 

A simple transaction. Yet it contains all the 
elements of, and is in fact, a common law mort- 
gage of realty. 

That Jones might have conveyed the land to 
Brown, not as security for the repayment of a 
loan, but as security for the performance of 
some other act for which Brown has given him 
something of value, does not alter the essential 
nature of the transaction. 

Hence, " at common law a mortgage of realty 
may be defined as an estate created by a con- 
veyance, absolute in its form, but intended to 
secure the performance of some act, such as 
the payment of money or the like, by the 
grantor or some other person, and to become 
void if the act is performed agreeably to the 
terms prescribed at the time of making such 
conveyance. "• 

• ("Cyclopedia of Law and Procedure," Vol. 27, p. 957.) 
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Common Law Doctrine 

The law of mortgages does not, however, end 
with the respective rights of the parties thus 
created. 

By the strict doctrine of the common law, 
Brown, upon having parted with something of 
value to Jones and received the deed, became 
entitled forthwith to possession, being con- 
sidered the absolute owner of the land, and 
could maintain a suit to eject Jones from it; 
although if Jones punctually performed the 
condition of the mortgage, that is, made pay- 
ment of the debt, or performed whatever other 
act he was to do, on the day appointed in the 
mortgage — the "law day" — Brown's ownership 
thereupon ceased and determined. But, as 
the deed had conveyed the legal title, it was 
necessary for Brown to reconvey it by deed 
under seal, in order to restore Jones to the abso- 
lute ownership of the property at law. 

If Jones failed, however, to perform punc- 
tually on the law day, he forfeited all his right 
and interest in the property. 

Equitable Doctrine — Equity of Redemption 

This harsh doctrine of the common law where- 
by Jones would absolutely forfeit his estate upon 
failure to perform his obligation fully and punc- 
tually on the law day, met with disfavor at an 
early date in the English courts of equity. They 
were not bound by the same rules as the courts 
of law, but were clothed with power to deal out 
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justice between parties when the law migh 
otherwise work an injustice. Accordingly, th 
rule was established that in equity the debtc 
should still have a right to redeem his estate b 
fulfilling his obligation after th^ law day. Equit 
considered the debt as the principal thing an 
the mortgage merely as accessory thereto. Th 
right of the debtor to save his estate in e(}uit 
after forfdture at law was called "the equity ( 
redemption," and the same term came to b 
applied to the interest or estate retained b 
Jones after he had executed the mortgage — i 
terms of currency ^5,000 in the case just citec 
Thus equity intervened and abrogated to 
certain extent the principles of the common la-v 

; Present Status of the Law 

The doctrine of the common law still prevai 
in some of the states of this country, but in mos 
states it has been modified by the equitab! 
principle just stated, either at the hands of tli 
courts, or by statute, and in these states a mor 
gage is considered a mere lien or security for 
debt, passing no title or estate to the mortgagei 
and giving him no right or claim to possession ( 
the property. 

In Texas all mortgages and deeds of truj 
upon lands or chattels are but securities.. Th 
legal estate and the right of possession remai 
in the mortgagor. 

In Louisiana by reason of the Spanish an 
French occupation the Civil law derived froi 
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the old Roman law still prevails. There the 
legal title and possession passes to the creditor, 
but subject to the borrower's right to repay the 
loan and redeem his property, and on failure to 
rep ay .the loan on the day fixed by the parties, 
the property must be sold at judicial sale and 
the surplus, if any, paid to the borrower. 

Mortgage a Contract Agreement 

A mortgage is a contract agreement, and can 
never arise except by agreement between the 
parties. Jones and Brown, as free contracting 
parties, may by agreement insert almost any 
provision in the mortgage permitted by law. 
Indeed, even statutory provisions unless ex- 
pressly mandatory, may be waived by express 
agreement of the parties. 

Sale or Transfer of Respective Interests 

Furthermore either Jones or Brown may at 
any time sell, assign, or transfer his interest in 
the property. 

Construing a Mortgage — Requisites 

To ascertain the rights and liabilities created 
by a mortgage today, it is therefore necessary 
to examine the mortgage agreement not only in 
the light of the common law, but also with a 
view to such modifications as may be met with 
at the hands of equity courts and the state 
statutes. 
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Such is the field of mortgages — almost 
boundless. 

Yet there are certain principles of the com- 
mon law relating to mortgages still of almost 
universal application, and where modified, the 
courts have commonly applied certain well- 
recognized principles of equity, that have com- 
monly found their way, expressed in one form 
or another, into such statutes as may obtain. 

A statement of these general principles will 
afford a fairly clear conception of the law of 
mortgages, if the fact is constantly kept in mind 
that exceptions may be found either in the 
decisions of the courts or the statutes of any 
particular state. 

Equity, however, so dominates the law of 
mortgages that in view of the familiar maxim 
"equity follows the law," it is important to 
understand something of the dual nature of 
English jurisprudence, from which American 
jurisprudence is for the most part derived. 

What is Equity? 

"Equity is that system of justice which was 
administered by the High Court of Chancery in 
England in the exercise of its extraordinary 
jurisdiction. * * * Equity, in its technical and 
scientific . legal sense, means neither natural 
justice nor even all that portion of natural justice 
which is susceptibleof being judicially enforced. 
It has, when employed in the language of the 
English law, a precise, definite, and limited sig- 
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nification, and is used to denote a system of 
justice which was administered in a particular 
court. "» 

After the Norman conquest the supreme judi- 
cial authority rested in the King, assisted by his 
councils, the great council, afterward called the 
Parliament, and the smaller council, which 
advised the King between the sessions of the 
great council. 

The common law courts were governed by 
hard and fast rules. There was no writ by 
which a defective instrument could be reformed, 
a mistake or accident rectified, a fraudulent 
conveyance set aside, or the beneficial interest 
in property enforced against the holder of the 
legal title. Moreover, a judgment was unequiv- 
ocally either for the plaintiflf" or for the defend- 
ant. This gave rise to the practice of a party 
litigant making application to the Chancellor, 
who was the secretary of the King and also 
probably secretary of the small council, to have 
his cause heard by the small council whose 
decree could be so molded as to work out 
complete justice between the parties. 

From this practice of making application to 
the Chancellor and obtaining a decree from the 
small council, evolved the High Court of Chan- 
cery, and its counterparts, the courts of equity 
in this country.' By the " Supreme Court Judi- 

'(Bispham's "Principles of Equity," Ninth Edition, pp. i 
and 2.) 

' (Id., Chapter I.) 
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cature Act of 1873" the distinction between 
courts of law and courts of equity was abolished 
in England.' Similar enactments have accom- 
plished the same results in a majority of the 
states of this country, so that both law and 
equity are administered by the same court. 

It is, nevertheless, still important to distin- 
guish the principles of the common law from 
those of equity origin. The principles guiding 
the Court in the exercise of its equity jurisdic- 
tion are for the most part succinctly expressed 
in maxims which will be considered in due 
course. 

The Mortgage Agreement 

The mortgage agreement must be distin- 
guished from the term " an agreement to mort- 
gage. " The former is the mortgage instrument 
itself; the latter is a contract between the par- 
ties, which may be very informal, wherein one 
party agrees to execute some time in the future 
a mortgage in favor of the other. 

It is impossible to describe a simple mortgage 
of realty universally ideal owing to the variation 
in the laws and prescribed forms of mortgages of 
the several states. 

However, the following examples may suflSce 
as a basis for consideration of such essential and 
such desirable, though non-essential, elements 
of a mortgage as would fulfill the requirements 
in a majority of the states. 

* (Bispham's "Principles of Equity," Ninth Edition, p. 2.) 
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EXAMPLE 1 

Know all men by these presents, that 
(Name of Mortgagor) I, [John Jones,] for and in consideration 
(Am't of consideration) of the sum of [$io,ooo] to me in hand be- 
fore the delivery hereof well and truly 
(Name of Mortgagee) paid by [James Brown,] the receipt 
whereof I do hereby acknowledge, [have 
(Words of grant com- granted, bargained and sold, and liy 
monly called"Grant- these presents do give, grant, bargain, 
ing Clause") sell, alien, enfeoff, convey, and confirm 

unto] the said James Brown, his heirs and 
assigns forever, 

(Here insert description of Property) 
[To HAVE AND TO HOLD the Said granted 
premises, with all the privileges and 
appurtenances to the same belonging to 
(Habendum Clause) him, the said James Brown, and his heirs 
and assigns, to his and their own proper 
use and benefit forever.] 
(Covenants of Mortgagor may be inserted 
here) 
(Name of Mortgagor's And I, [Mary Jones,] wife of the said 
wife) John Jones, in consideration aforesaid, 

(Wife joins in mortgage [do hereby relinquish my right of dower 
deed, relinquishing m the before mentioned premises.] 
common law right of 
dower) 
(Defeasance clause [Nevertheless, it is to be considered 
making deed operate and the condition of the foregoing deed 
as a mortgage) is such, that if the said John Jones, his 

heirs, executors and administrators, shall 
well and truly pay unto the said James 
(Am't of consideration) Brown, his heirs and assigns, [^10,000] 
then the foregoing deed is to be void, and 
of no effect;] otherwise to remain in full 
force and virtue. 
(Testimonium clause) [In witness whereof, we have hereunto 
(Date) set our hands and seals this (15th day of 

June in the year of our Lord, 1917.1 1 
(Signature of Mortgagor) [John Jones] (Seal) 

(Signature of Mort- [Mary Jones] (Seal) 

gagor's wife) 
(Attestation clause) [Signed, sealed and delivered in the 

presence of:] 
(Signature of attesting 
witness or witnesses) [Henry Bullock.] 
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A Form of 



Acknowledgment 
and Wife 



for Husband 



(Name of Instrument) 
(Date) 

(Name of Mortgagor) 
(Address. of 
Mortgagor) 

(Name of Mortgagee) 
(Address of 
Mortgagee) 



State of New Jersey, i 
County of Essex, / ' 

On this 15th day of June in the year 
1917, personally appeared before me, Tim- 
othy. Smith, a commissioner of deeds in 
and for the state of New Jersey, John 
Jones and Mary Jones, his wife, who, I am 
satisfied, are the grantors mentioned in 
the above deed of conveyance; and I 
having first made known to them the 
contents thereof, they did severally duly 
acknowledge that they signed, sealed and 
delivered the same as their voluntary act 
and deed; and the said Marjr Jones, being 
of full age, on private examination apart 
from her husband, before me acknowl- 
edged that she signed, sealed and deliv- 
ered the same as her voluntary act and 
deed, freely, without any fear, dread or 
compulsion of her said husband. 

In Witness Whereof, I have hereunto 
set my hand and seal this 15th day of 



Timothy Smith, 
Commissioner of Deeds, 

County of Essex, 
State of New Jersey. 



June, 1917. 

(Seal of Tim- 
othy Smith, 
Commissioner 
of Deeds, 
State of New 
Jersey.) 



EXAMPLE 2 

[This Indenture] rnade the [ijth day of 
June in the year nineteen hundred and 
seventeen,] between [John Jones] of 
[No. . . Street, Borough of Manhat- 
tan, City, County and State of New 
York,] hereinafter described as party of 
the first part, and [James Brown] of [No. 

Street, Borough of Manhattan, 

City, County and State of New York,] 
hereinafter described as party of the 
second part. 
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i Preamble) 
Reference to bond 
or note accompany- 
ing the mortgage]) 
(Am t of consideration) 

(Here interest is 
added) 

(Covenant of Mort- 
gagor as to 
payment) 

(Events of default) 



(Amount of considera- 
tion by reference to 
bond, or note, as 
case may be, ac- 
companying the 
mortgage) 

(Granting clause) 
(These words convey 
the estate in fee 
simple — an absolute 
grant of the entire 
estate) 

(This clause adds "fix- 
tures and personal 
property attached 
to or used in con- 
nection with, the 
property covered by 
the mortgage") 

(This adds the appur- 
tenances also to the 
grant) 

(Habendum clause) 



(Defeasance 



[Whereas, the said John Jones by virtue 
of a certain bond or obligation bearing 
even date herewith is justly indebted to 
the said party of the second part in the 
sum ^of [ten thousand dollars,] lawful 
money of the United States, secured to 
be paid, [together with the interest] there- 
on, at the time and in the manner ex- 
pressed in said bond or obhgation. 
[It being thereby expressly agreed, 
that the whole of the principal sum shall 
become due] [after default in the payment 
of interest, taxes, or assessments,] as 
hereinafter provided. 

[Now THIS INDENTURE WITNESSETH: that 

the party of the first part, for the better 
securing of the payment of the sum of 
money mentioned in the said bond or 
obligation, with the interest thereon, and 
also for and in consideration of one dollar 
paid by the party of the second part,] the 
receipt whereof is hereby acknowledged, 
does hereby [grant and release unto the 
party of the second part, and to his heirs, 
executors, administrators and assigns for- 
ever,] all 



(Description of property) 

[Together with all fixtures and articles 
of personal property attached to, or used 
in connection with said premises, all of 
which is declared to be covered by this 
mortgage.] 



[Together with all the appurtenances, 
and all the estate and rights of the party 
of the first part, in and to said premises.] 
[To HAVE AND TO HOLD the above granted 
premises unto the party of the second 
part, his heirs, executors, adminis- 
trators and assigns forever,] [Provided 
ALWAYS, that if the party of the first part 
John Jones or the heirs, executors or 
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Gause) 



(Witness 



Clause) 
(Signature of 

mortgagor) 
(Attestation clause) 
(Signature of witness 

or witnesses) 



administrators of the party of the first 
part shall pay unto the party of the 
second part, his heirs, executors, adminif- 
trators or assigns, the said sum of money 
mentioned in the said bond or obligation, 
and the interest thereon, at the time and 
in the manner mentioned in the said bond 
or obligation, that then these presents and 
the estate hereby granted, shall cease, 
determine and be void.] 
And the party of the first part covenants 
with the party of the second part as 
follows : 

(Covenants of Mortgagor) 
[In witness whereof, the said party of 
the first part has signed and sealed this 
instrument the day and year first above 
written.] 

[John Jones] (Seal of 

Mortgagor) 
[In the presence of:] 

[Henry Bullock.] 



A Form of Acknowledgment for Individual 

State of New York, i 
County of New York, P'' 

On this 15th day of June, in the year 
1917, before me personally came John 

£NES, to me personally known and 
own to me to be the individual de- 
scribed in and who executed the fore- 
going instrument, and acknowledged that 
he executed the same for the uses and 
purposes therein mentioned. 



(Seal of Tim- 
othy Smith, 
Commissioner 
of Deeds, 
State of 
New York.) 



Timothy Smith, 

Commissioner of Deeds, 

■ County of New York, 

State of New York, 

New York County 

Register's No 
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Name of Instrument 

Technically an indenture is an instrument 
executed by two or more parties containing pro- 
visions binding each one to the other. It was 
originally deemed essential that the instrument 
be written in two copies upon a different part of 
the same parchment which was then cut asun- 
der in a waving or notched line. Hence the 
name "indenture. " One copy was sealed by one 
party who delivered it to the other and received 
from the latter in turn the other part, with his 
seal thereon. This distinguished it from a 
"deed-poll" which was a deed by which but one 
party made a grant or bound himself to the other 
party and was so designated because the parch- 
ment on which it was written was cut straight 
at the top instead of being indented. 

Today the term has lost much of its former 
technical significance owing to the fact that even 
where an instrument for the conveyance of land 
is executed by both parties, it is usual to make 
one instrument and deliver it to the grantee. 
The practice of recording deeds leads to dis- 
pensing with a counterpart.* 

The ordinary mortgage of today is commonly 
called an indenture although it may be signed 
only by the mortgagor. 

Mortgagor 

Who is Jones ? Jones is the borrower. He 
conveys or grants the land to Brown, and in that 

i(See Birdseye's Abbott's "Clerk's and Conveyancers' Assis- 
tant," Third Edition, Note, pp. 646, 647.) 
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sense is called the "grantor." But since the 
conveyance is intended to operate merely as 
security for the repayment of a debt, or the per- 
formance of some other act, Jones is called the 
"mortgagor." 

As mortgagor, Jones may be any one of lawful 
age, capable of owning land, and of understand- 
ing the ordinary aflFairs of life; Jones may be a 
woman, married and enjoying the right under the 
law to own property apart from her husband, or 
a co-partnership consisting of several partners 
or an artificial person, such as a corporation. 
In any event, Jones should not be under any 
legal disability, as such disability may after- 
wards be set up as a defense against Brown, as 
hereafter considered. 

Though ordinarily Jones executes the mort- 
gage, he may, by power-of-attorney, authorize 
and empower some one else to execute it. But 
the power to mortgage must be delegated ex- 
pressly, as the right to sell the property of 
another does not include the right to mortgage it. 

Mortgagee 

Who is Brown? Brown is the lender and 
receives the conveyance of the land from Jones, 
and in that sense is called the "grantee." But 
since the conveyance is intended to operate 
merely as security for the repayment of a debt, 
or the performance of some other act. Brown is 
called the "mortgagee." As mortgagee, Brown 
may be any one having the qualifications indi- 
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cated for Jones. Brown must not be under any 
legal disability, as such disability might sub- 
sequently be made the basis of an action to 
recover his loan before the maturity of the mort- 
gage, to the embarrassment of Jones. 

Though ordinarily Brown does not execute 
the present day mortgage, nevertheless it may 
be necessary for him to do so, if he makes an^ 
personal covenants for which Jones desires his 
signature as evidence. 

Jones may execute and deliver the mortgage, 
leaving Brown's name blank. The blank may 
be filled in later by Brown. 

The address is not essential, unless required 
by statute, but the mortgage should identify the 
parties who respectively fill the positions of 
mortgagor and mortgagee. 

The firm name of a partnership, or the ficti- 
tious name of the mortgagee capable of identi-, 
fication, is sufficient. 

Consideration 

A mortgage in order to create a valid lien on 
property, must be supported like any con-j 
tractual agreement by a consideration passing 
to the mortgagor, or his authorized agent, but 
may come either from the mortgagee or a third 
party. 

In the case mentioned. Brown has transferred 
$10,000, which is the consideration Jones has 
received for giving the mortgage. The consider- 
ation may be an amount of money, but need not 
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be in money. Natural blood and affection or 
family relationship may be sufficient. A mort- 
gage may be given for a contract of the mort- 
gagor to provide support and maintenance, or 
an annuity, to the mortgagee or a third person. 
The consideration need not pass concurrently 
with the execution and delivery of the mortgage. 
Thus the mortgage may be given to secure the 
payment of a prior, real, existing debt, or may 
be given to secure future advances which the 
mortgagee, or a third party, is to make. Such 
prior existing debt will be sufficient considera- 
tion; so, too, the future advances when made. 

If, however, a pre-existing debt is the con- 
sideration, unless there is a new consideration 
given concurrently with the mortgage, the mort- 
gagee will not be considered a bona fide pur- 
chaser for value, hence his lien is not entitled to 
equities and priorities against innocent third 
parties who part with value not knowing there is 
a lien on the property. That is, it is a general 
principle of contracts that a promise to do some- 
thing one is already under a legal obligation to 
do is not legal consideration sufficient to afford 
the basis of a valid contract. It is sometimes 
called "past consideration," but from the view- 
point of the law it is no consideration at all. 

And, of course, if future advances are never 
made, or services never rendered, in short, if the 
consideration fails, the mortgage fails — it is 
deemed never to have created a valid lien on the 
property. 

When a note or bond accompanies the mort- 
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gage, the consideration paid for the note or bond 
will be sufficient also to support the mortgage. 

The nature of the liability is not material, but 
the mortgagee, or a third party, must have 
parted with something of value, suffered some 
loss, expense (such as assuming the debt of 
another) or detriment for, or on account of the 
mortgagor in order to entitle him to claim the 
mortgage as a valid lien on the mortgagor's 
property. 

A present day mortgage is usually accom- 
panied by a bond or note evidencing the loan. 
In other words, Jones borrows $io,cxx) on his 
bond and, as security for the bond, executes a 
mortgage in favor of Brown. Reference to the 
bond is generally made in the mortgage, and also 
in the bond to the mortgage. 

A Form of Bond to Accompany Mortgage 

Know all men by these presents. That 

John Jones of No Street, Borough of 

Manhattan, City, County and State of New 
York, hereinafter designated as the obligor, does 
hereby acknowledge himself to be indebted to 

James Brown of No Street, Borough 

of Manhattan, City, County and State of New 
York, hereinafter designated as the obligee, in 
the sum. of ten thousand dollars, lawful money 
of the United States which sum the said obligor 
does hereby covenant to pay to said obligee, his 
executors, administrators or assigns, on the 1 5th 
day of June, nineteen hundred and twenty, with 
interest thereon to be computed from the 1 5th 
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day of June, 1917, at the rate of six per centum 

Eer annum, and to be paid on the 15th day of 
>ecember next ensuing the date hereof, and 
semi-annually thereafter. 

And it is hereby expressly agreed that 
the whole of said principal sum shall become due 
at the option of said obligee after default in the 
payment of interest for thirty days, or after 
default in the payment of any tax or assessment 
for thirty days after notice and demand. All 
of the covenants and agreements made by the 
said obligor in the mortgage covering premises 
therein described and collateral hereto, are 
hereby made part of this instrument. 
Signed and sealed this 15th 
day of June, 191 7. 
In the presence of : 

Henry Bullock John Jones (Seal) 

A Form of Acknowledgment to Bond 

State of New York 
City of New York ■ ss. 
County of New York J 

On this 15th day of June, in the year nineteen 
hundred and seventeen before me came John 
Jones to me known to be the individual de- 
scribed in, and who executed the foregoing in- 
strument, and acknowledged that he executed 
the same. 

Timothy Smith, 
Notary Public, 
(Seal of notary) No New York County. 
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Interest 

Since a mortgage is essentially a conveyance 
to secure the performance of an obligation (gen- 
erally the repayment of a loan), it is usual for 
Brown, the mortgagee, to require Jones, the 
mortgagor, to pay interest for the use of the 
money, especially as Brown will not, in all likeli- 
hood, if all goes well with Jones, ever become the 
absolute owner of the mortgaged property. 
That is, Jones will probably pay off the mort- 
gage debt. 

Interest accrues from the time money is ad- 
vanced or paid out by the mortgagee. The 
rate, if not stipulated, is the legal rate, namely 
that provided by statute of the state where the 
property is situated. 

If interest is not stipulated for in the bond, 
but is stipulated in the mortgage agreement, it 
will be allowed by the court. 

Usury may be set up as a defense by indi- 
viduals. Generally corporations are not per- 
mitted to take advantage of the defense of 
usury. Presumably the fundamental idea back 
of the distinction between a corporation and an 
individual in this matter of usury is that people 
who take advantage of the corporate form of 
doing business do not need the protection in- 
tended to be given to the individual debtor who 
may not have the capacity to protect himself 
against an oppressive lender. 

The parties may later agree to a rate of in- 
terest higher than that originally stipulated, 

[21] 



Erovided the new rate is not usurious. Such a 
igher rate will not increase the lien of the 
mortgage, and equity will not enforce an agree- 
ment of this kind if made in consequence of 
delay in payment. The mortgagee may prop- 
erly agree to accept a lesser rate for prompt 
payment if the rate originally agreed upon is 
not usurious. 

Granting Clause 

Under the early common law of England, the 
transfer of absolute ownership of land was 
effected by the grantor making manual delivery 
of a handful of earth to the grantee while stand- 
ing upon the land, as symbolical of the transfer. 
Witnesses, not a written document, evidenced 
the transaction. Later, land came to be trans- 
ferred by the delivery of a deed by the grantor 
to the grantee, and so many interests in land 
came to be recognized by the courts that in order 
to effect a transfer of the entire absolute owner- 
ship of land by deed, numerous words of grant 
came into use, each having a technical legal 
significance, evidencing the manner and char- 
acter of the property rights transferred,^ 

This accounts for the multipHcity of words in 
the granting clause of deeds and mortgages in 
use in those states of this country that still ad- 
here to the forms showing their inheritance of 
the English common law. 

In some states the use of particular words is 
prescribed by statute as necessary to convey the 

' (See Granting Clause, Example i, p. ii.) 
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property either by deed or by way of mortgage. 
If so, such words must be contained in the grant- 
ing clause. In short, it is necessary to comply 
with the statutory requirements in order to 
make the mortgage instrument effective. 

Description of the Property 

Brown has loaned money to Jones in return 
for the conveyance to him of certain land. It 
is therefore necessary that the property be de- 
scribed. The description in the mortgage need 
not be minute, but must clearly identify the 
specific property intended to be mortgaged, or 
make reference to other documentary evidence, 
such as deeds or maps, preferably those on 
public record, from which the identification can 
be made. Clear identification, not mathemat- 
ical exactness, is requisite. 

The mortgage may describe the land as being 
all that Jones owns in a certain political area. 
In this event reference to the public records of 
that locality, or other competent proof, would 
identify the property. Similarly, if Jones agrees 
that all "after-acquired property" shall become 
subject to the mortgage. 

Habendum Clause 

The habendum clause (beginning "To have 
and to hold ") describes the quantity and nature 
of the estate granted by the mortgage. It is 
impossible within the limits of this work to dis- 
cuss generally the matter of "estates" in law. 
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Perhaps it will be sufficiently descriptive here to 
say that Jones may be absolute owner and mort- 
gage his interest as such, or he may mortgage 
the interest he acquires by leasing land from 
another. 

Covenants 

In the strict common law mortgage of realty, 
described in the very beginning of this discus- - 
sion, the mortgagor does not make any promise 
to the mortgagee. He is deemed, in the eyes of 
the law, to have warranted his title to the mort- 
gage property, that is, he is deemed to have, 
made the representation that he really is the 
owner of such interest in the property which he 
purports to convey to the mortgagee as security 
for the repayment of the loan, or performance of 
other obligation. But he has assumed no per- 
sonal liability except as he is liable if his repre- 
sentations prove to be incorrect. As before 
stated his failure to perform merely results in 
the mortgagee becoming the absolute owner of 
the property mortgaged. 

Today, however, it is rare that such a simple 
agreement will satisfy the parties. The mort- 
gagee is very apt to make inquiry of the mort- 
gagor as to his title and ownership of the 
property, and ask many other questions to 
satisfy himself as to the desirability of loaning 
his money on the strength of the contemplated 
mortgage. The mortgag;or answering these ques- 
tions satisfactorily is likely to be required to 
insert them in the mortgage, as representations 
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he has made. If they be true, he loses nothing; 
if they be false the mortgagee wants proof in the 
mortgage itself to enable him to hold the mort- 
gagor personally liable for any loss he may have 
suffered by reason of the mortgagor's deception. 

Then, too, as a condition to loaning his 
money, the mortgagee may insist that the mort- 
gagor agree to do or permit him to do this, that, 
or the other thing, to afford a better security. 

Similarly, the mortgagor may require the 
mortgagee to agree to terms which will better 
safeguard and protect the property while it is 
mortgaged in the event the mortgagee takes 
possession, and better insure the prompt resto- 
ration of the mortgagor's ownership upon his ful- 
filling the terms and conditions of the mortgage. 

Such terms called "covenants of the mort- 
gagor" and "covenants of the mortgagee" are 
often superfluous, as the law of the state, 
whether statutory or found in the decisions of 
the courts, would fix the rights of the parties 
with precisely the same result. In other words, 
the courts would deem the parties to have con- 
tracted with a view to the law of the state. 

But it is the better and more general practice 
to set forth at large in the mortgage all the 
covenants of each of the parties. 

Such covenants are for the most part purely 
a matter of bargain, or contract between the 
parties, and are governed by the ordinary rules 
of the law of contracts. Yet they too often 
bewilder the student who views them errone- 
ously as being part of an elaborate system of 
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the fundamental principles of the law of mort- 
gages. 

Covenants in a mortgage, however, impose a 
personal liability on the party who makes the 
covenants. The statutes of many of the states 
provide that the mortgagor shall remain in pos- 
session of the mortgaged property, at least so 
long as he fulfills all of the terms and conditions 
of the mortgage. If not so provided by statute, 
it is common for the parties to agree that the 
mortgagor shall remain in possession. 

The following are covenants appropriate to 
the mortgagor, commonly found in mortgages: 

That he will permit the mortgagee to sell 
the mortgaged property in the event that the 
mortgagor does not pay the indebtedness as 
provided in the mortgage or any part thereof. 

That he will promptly pay the full amount 
of the indebtedness, with interest, if so 
stipulated, when it becomes due. 

That he will pay all taxes, or assessments, 
levied on the mortgaged premises. 

That he will pay interest on the mortgage 
indebtedness at stated intervals, and upon 
failure to pay interest within a stipulated 
time after it falls due then the entire amount 
of the indebtedness shall thereupon become 
due and payable. 

That he will keep the buildings on the 
mortgaged premises in good repair and will 
not commit any waste which would lessen the 
value of the property. 
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That he will keep the buildings on the 
mortgaged property insured for the benefit 
of the mortgagee. 

That the mortgagee, in an action to fore- 
close the mortgage, may have a receiver 
appointed to receive the rents and profits, 
to be applied to the payment of interest and 
the principal indebtedness secured by the 
mortgage. 

That he warrants that he has good title 
to the premises. 

That he will execute any further necessary 
assuran'ces of his title to the property. 

That any notice which the mortgagee 
may be required to give will be deemed 
sufficient notice to the mortgagor if addressed 
to him and mailed in any postofiice, station or 
letterbox. 

The mortgagor may covenant as to build- 
ings to be or not to be erected. 

In some states it is permissible to insert cov- 
enants whereby the mortgagor agrees to pay 
a commission to the party securing the loan 
upon the mortgaged premises. Also he may 
agree to pay the fees of the attorney of the mort- 
gagee in the event he fails to fulfill all the terms 
and conditions of the mortgage and it becomes 
necessary for the mortgagee to foreclose the 
mortgage, or bring an action to enforce the 
personal liability of the mortgagor. It is, how- 
ever, contrary to public policy in some states 
to include a covenant for attorney's fees. 
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Defeasance Clause 

The defeasance clause makes a conveyance 
otherwise absolute in its form operate as a 
mortgage. It provides that the conveyance 
shall be null and void if the mortgagor fulfills 
his obligation, or that the estate granted shall 
cease and determine, or shall revest in the mort- 
gagor. 

An instrument to be a mortgage must be a 
conveyance of land with a defeasance clause. 
It is, however, possible to have the defeasance 
clause a separate agreement and taken with the 
deed to which it refers the two instruments will 
operate as a mortgage between the parties. 

When an absolute deed is, by virtue of a 
separate defeasance agreement, intended to op- 
erate as a mortgage, it is to the interest of the 
mortgagor as well as the mortgagee that both 
the deed and the defeasance agreement be 
recorded in order to give constructive notice to 
the world that the deed is intended to operate 
as a mortgage^ and to prevent either the mort- 
gagor or mortgagee from dealing in the property 
with innocent third parties to the prejudice of 
the other party to the instrument. 

When Wife of Mortgagor a Party to the 
Mortgage 

By the English common law a widow was 
entitled to a one-third interest during her life 
of all the lands which her husband owned (or 
as the lawyer more technically says "was 
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seized") during the marriage, and to which any 
children she might have had by the marriage 
might have been heir. This is known as "dower 
right."" Many states in this country have by 
statute abolished the right of dower, but in those 
states where it is still recognized it becomes 
necessary from the mortgagee's point of view 
that a married woman should consent to any 
transfer of land by her husband by joining in 
the conveyance, otherwise, in the event of her 
husband's death, she could assert her common 
law right of dower against the mortgaged prop- 
erty to the detriment of the mortgagee. 

If a man buys a piece of land and gives a 
mortgage back to secure the future payment of 
part of the unpaid purchase price, the mortgage 
is called a "purchase money mortgage." He 
can give such a mortgage without getting his 
wife to join to cut off her dower interest. 
Though she has not joined in the mortgage deed 
she will not get .a dower interest in anything 
more than her husband's equity. 

In the states where dower right has never 
been recognized or has been abolished by stat- 
ute, it is unnecessary for the mortgagor's wife 
to join in the mortgage. 

Of course, no question of dower arises in the 
case of a corporate mortgage. 

Covenants of Mortgagee 

It is not unusual to find one or more of the 
following covenants on the part of the mort- 
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gagee, if it is agreed that the mortgagee shall 
have full possession of the property either for the 
full term of the mortgage, or upon default on the 
part of the mortgagor to fulfill his covenants. 

That he will not commit waste. 

That he will keep a strict account of the 
rents and profits which he derives from the 
mortgaged premises. 

That he will apply the rents and profits to 
the payment of interest on, and in diminu- 
tion of the principal indebtedness secured by 
the mortgage. 

That he will promptly vacate the premises 
upon the mortgagor fulfilling his obligations 
and paying the full amount of the mortgage 
indebtedness, with interest (if interest is 
provided) and execute a release to the mort- 
gagor to enable the mortgagor to have the 
mortgage cancelled on the record. 

Witness Clause 

A final clause recites that the parties give 
evidence by their signatures and seals that the 
agreement stated is their agreement. This is 
called the "witness" or testimonium clause. 

The Date 

The date is material only for fixing the date 
of payment, as when the date of payment is 
indicated by some phrase in the mortgage such 
as "one year after date." 
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No time of payment need be specified in the 
mortgage. If none is stated, the mortgage debt 
will mature upon demand either of the mort- 
gagor to be allowed to pay off the mortgage 
debt, or upon demand of the mortgagee that the 
debt be paid. 

The mortgage becomes effective as between 
the parties from the date of its delivery bythe 
mortgagor and acceptance by the mortgagee and 
as to innocent third parties from the date it is 
filed for record. 

The Signature 

Of course, a forged signature of the mortgagor 
will makethe instrument void, unless ratified by 
the mortgagor in a jurisdiction which would 
permit such a ratification. He may, however, 
execute the mortgage with blanks to be filled in 
hy his authority. 

A mortgage lacking the signature of the mort- 
gagor will be held valid in equity, if he acknowl- 
edges before a proper official that he executed 
it as his own act and deed. The mortgage, lack- 
ing his signature may not, however, be entitled 
to record. 

Seal 

A conveyance of land has always been deemed 
a matter of serious import, and has from earliest 
days been attended with many formalities. One 
of these has been the affixing of 'the seal of the 
grantor to the instrument conveying the prop- 
erty. In most states, the law requires that a 
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mortgage, since it is a conveyance of land, bear 
the seal of the mortgagor. 

The seal in addition to evidencing the convey- 
ance as the act and deed of the mortgagor, im- 
ports that he has received a valid consideration 
for it. But a mortgage invalid in law, for mere 
lack of a seal, will in equity be held to have 
created a lien. A mortgagor is entitled to show, 
despite his seal appearing on the mortgage, that 
he received no consideration for it. 

In a few states a seal is not required. 

Attestation 

In many states, as further evidence that Jones 
has executed the mortgage, the signature of a 
witness, or witnesses, is required to attest that 
Jones executed the mortgage in his, or their, 
presence. 

Improper attestation, in some states, invali- 
dates the mortgage as to third parties. 

Acknowledgment 

In practically every state, Jones is at least 
required to go before a commissioner of deeds, 
or other official authorized to administer an 
oath to a party conveying land, and under oath 
swear that'he has executed the mortgage. This 
is called the "acknowledgment," is written at 
the end of the mortgage, and is certified to by 
the officer who administers the oath, by affixing 
his signature and official seal. 

When the wife of the mortgagor joins in the 
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conveyance, it is necessary for her also to 
acknowledge that she executed the instrument, 
and the statutes in some states require that her 
acknowledgment be taken separate and apart 
from her husband so that it may be clear that 
she executed the mortgage as her own free act; 
otherwise, in the event of her husband's death, 
she might assert her right of dower by seeking 
to have a court of equity set aside the mortgage 
on the ground that she executed it under fear, 
dread or compulsion of her husband. 

The acknowledgment is generally required 
by statute, to entitle the mortgage to be re- 
corded. It is essential under most statutes. If 
the statute does not require the acknowledg- 
ment the mortgage may be binding except 
as to persons not parties to it and who have no 
notice of it. 

Delivery and Acceptance 

When Jones has duly signed, sealed and 
acknowledged the mortgage, it remains for him 
to deliver it to Brown. Not only must he, or 
his duly authorized agent, make delivery, but 
.Brown, or his duly authorized agent, must 
accept the mortgage to give it validity. 

If a bond accompanies the mortgage, delivery 
of that also is necessary to make it effective. 

Recording and Registering 

According to modem practice it is then neces- 
sary for Brown to record the mortgage. 
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Thejegislature has in most states provided by 
statuteTor the recording and registering of mort- 
gages by requiring that the recorder or register 
of deeds in each county shall keep suitable books 
for the recording of mortgages or any convey- 
ance affecting lands situated in the county. 

A party desiring to record and register a 
mortgage presents it at the office of the recorder 
or register of deeds and the cierk in charge there- 
upon stamps Of writes the date and generally 
the hour and minute at which he receives it. 

The mortgage is deemed to have been filed at 
that time. 

Later the mortgage is either copied in full in 
the book of mortgages which the recorder of 
deeds is required to keep, or at least a record of 
it is made in a book kept for the purpose. 

These books are public records, open to ex- 
amination during such hours as the recorder is 
required by law to keep open his office. 

The purpose of recording and registering stat- 
utes is two-fold. First, to give constructive 
notice to the world that there is a lien upon the 
property covered by the mortgage; secondly, to 
protect at law the lien of the mortgagee, or of 
his assignee, or transferee. 

Since one who is interested in real estate can 
refer to the records, a failure to consult them is 
in a sense negligence. They are said, therefore, 
to give "constructive notice" of-whatever is 
included in them. 

As between the parties'tothe mortgage^name- 
ly the mortgagor and the^mortgagee, the failure 
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on the part of the mortgagee to record the 
mortgage would not in a court of equity in any 
wise affect his lien upon the mortgagor's prop- 
ert3r covered by the mortgage. A court of 
equity would view the mortgagee as entitled to 
the lien created by the execution and delivery of 
the mortgage by the mortgagor and the pay- 
ment to the mortgagor of a vaHd consideration. 

The failure of the mortgagee, or some other 
party in his behalf, to record the mortgage would 
not, however, protect the mortgagee against the 
claim of some person who should part with a 
valid consideration and purchase the land in 
good faith from the mortgagor, not knowing that 
there was any lien or encumbrance upon it. 
That is, on a failure to record the mortgage, an 
innocent third party might acquire an interven- 
ing lien on the property. 

A mortgage covering lands lying in several 
counties should, of course, be recorded in each 
county where the property is located. 

Some states, notably Louisiana, require that 
at the expiration of ten years a mortgage shall 
be reinscribed so that a person need not search 
the mortgage records for a period longer than 
ten years to ascertain whether there is any valid 
encumbrance upon the property entitled to 
priority. 

Recording is spreading the mortgage at large 
upon the record book kept for that purpose. 
Once such record is made it cannot be altered, 
but mere clerical errors on the part of the re- 
corder or his assistant will not vitiate the lien. 
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In order to operate as constructive notice, how- 
ever, the mortgage must comply with all statu- 
tory requirements to entitle it to be recorded. 

In order to give constructive notice to third 
parties in the case of an absolute deed intended 
to operate as a mortgage, it is necessary to 
record also the defeasance agreement, namely, 
the instrument whereby the party to whom the 
deed is given agrees to retransfer the property 
to the grantor, or the party who gives the deed, 
upon payment of the mortgage debt. 

An additional reason for recording and regis- 
tering mortgages in some states lies in the tax 
statutes which provide that a tax shall be paid 
upon all mortgages before the mortgagee may 
bring a bill in equity or other appropriate action 
in court to foreclose the mortgage. 

The recording fees are generally paid by the 
mortgagee, unless by express agreement to the 
contrary, as recording is for his own benefit. 

Nature of Liens 

Brown now has a lien on the mortgaged 
property. 

A lien has been defined as a "legal claim or hold 
on property as security for a debt or charge" — 
a definition that expresses nothing to the unini- 
tiated. Its meaning may become clearer by 
adding that the property may ultimately be 
taken and sold at the instance of the party hold- 
ing^e hen to satisfy his debt. Therefore, in 
the>case^of:real property the special claim or 
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lien is said to attach to the land, and follows or 
continues to be attached to the land no matter 
to whom or how many times the land is trans- 
ferred until the lien has been discharged by some 
method recognized by law. 

Liens may, for convenience, be grouped into 
four classes, namely, statutory, common law, 
equitable and those created by agreement of the 
parties. 

A statutory lien on realty is a specific claim 
arising by virtue of an act of the legislature. For 
example, the legislature in most states has de- 
clared that taxes on land shall be a lien thereon. 
The land is accordingly charged with the pay- 
ment of taxes assessed upon it, and unless they 
are paid by the owner, or some other party, the 
land may ultimately be sold by the tax authori- 
ties and the proceeds of the sale applied to the 
payment of taxes. Until the taxes are paid, or 
the land sold and the proceeds df the sale applied 
to the payment of the taxes, the lien will remain 
an encumbrance upon the land no matter to 
whom it may be transferred. So, too, in many 
states the legislature has declared that a judg- 
ment for money rendered against a person in a 
civil action, shall, when filed or docketed on the 
judgment roll of the county clerk, become a lien 
upon all lands within that county owned by the 
person against whom the judgment has been 
entered, or in which he may have an interest, 
until such judgment has been paid or discharged 
by some method recognized by law. 

A lien at common law is a right to retain pos- 
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session of property until the debt or charge of 
the possessor is paid or satisfied. The lien is 
predicated upon possession, and once possession 
is abandoned the lien is lost. Familiar examples 
of common law liens are — the right of a jeweller 
to retain possession of a watch until he has been 
paid for the repairs; the right of an innkeeper to 
retain the baggage of his guest until his bill is 
paid. Strictly, a common law lien attaches only 
to personalty, but the equitable doctrine, which 
views a mortgagee as merely holding the legal 
title to the property as security for a debt, and 
the mortgagor as the real owner in all other 
respects, has become so well recognized by 
courts of law, that to-day, in most states, the 
mortgagee is said to have a lien on the mort- 
gaged property, though the mortgagor remains 
in possession. 

An equitable lien is a lien not recognized at 
common law, but only in "equity." Possession 
is not essential. It may attach to either real or 
personal property, and to an estate or interest 
recognized either at "law" or only in "equity." 
In general, it may be said that whenever equity 
recognizes a right to a lien, it will decree that an 
equitable lien exists. 

The lien of a mortgage is, of course, created by 
act of the parties and is co-extensive in amount 
with the real debt, or, in other words, the consid- 
eration paid by the mortgagee. It attaches as 
between the parties, at the time of the execution 
and delivery of the mortgage, but where the 
rights of persons not parties to the mortgage are 
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concerned it attaches from the time of filing the 
mortgage for record. In equity, however, the 
lien will attach as between the parties as soon 
as the borrower receives any money or other 
consideration which is intended to be secured by 
a mortgage, and equity will thereupon compel 
the borrower either to execute and deliver a 
mortgage, or to return the consideration. 
"Equity imputes an intention to fulfil an obli- 
gation, and treats that as done which ought to 
be done." 

In the case of a mortgage given to secure 
future advances the hen attaches from the date 
when the first advance is made. 

If the mortgage provides that future acquired 
property shall be included in the mortgage, the 
lien of the mortgage attaches when the title to 
the new property vests in the mortgagor. 

The lien continues until the debt is paid, or 
a release is granted by the mortgagee, or his 
assignee, or transferee, or until the mortgagee 
purchases the equity of redemption, or such 
interest or title to the property as still remains 
in the mortgagor after he has executed and 
delivered the mortgage, or until the debt is 
barred by law. 

Extent of Lien 

The extent of the lien created on the prop- 
erty is essentially co-extensive with the con- 
sideration that has been given for it. 

So although it is desirable that the mortgage 
agreement should state the true amount of the 
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debt secured, unless otherwise required by stat- 
ute, it is essential only that a real indebtedness 
be stated that can be clearly identified. But in 
any case, the mortgagor need repay to the mort- 
gagee only the true amount of the consideration 
given for the mortgage, with interest, if so 
agreed, in order to pay off the mortgage and 
discharge the Hen. 

Thus, if the mortgage recites that Jones is 
executing the mortgage to secure Brown for 
future advances, not to exceed $10,000, with 
interest, and upon maturity of the mortgage it 
appears that Brown has advanced various sums 
to Jones, aggregating but $6,000 then Jones need 
pay Brown only $6,000 with interest on each 
installment from the date when he received it, 
in order to pay off the mortgage debt and be 
entitled to have the lien of the mortgage can- 
celled. In other words, he could cut down his 
liability by showing the consideration was less 
than that recited in the mortgage. 

The lien of the mortgage, however, will not 
be extended beyond the amount recited, even 
though the mortgage is given to secure "any 
and all amounts shown to be due," and it is 
shown that the amount justly due is greatly in 
excess of the amount recited. Of course, the 
lien will extend to cover any amount, as between 
the parties, as it is but fair that the lender 
should have security to the full extent of his 
advances, but the lien cannot be extended to the 
prejudice of third parties. For example, they 
may have extended credit to the mortgagor 
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relying upon the amount stated in the mortgage 
as the extent of the mortgage lien on his prop- 
erty. So, too, if the mortgage recites a partic- 
ular class or kind of debt it is to secure, it 
cannot be made to stand as security for debts 
not strictly of the kind or class recited. But 
even in New Hampshire and Pennsylvania 
where, by statute, mortgages given to secure 
future advances are invalid, they will be allowed 
to stand as ^fecurity for present advances. 

If interest is stipulated for in the mortgage, 
the lien of the mortgage will extend to cover the 
interest. If, however, the mortgage agreement 
provides that the mortgagee will reconvey upon 
payment to him of a stipulated sum, no interest 
is allowed on such sum. 

Priority of Liens 

Assuming that Jones when he executed and 
delivered the mortgage to Brown was the abso- 
lute owner of the property, that it was free and 
clear of taxes, that Jones had no judgments 
outstanding against him declared by statute to 
be a lien upon real estate of a judgment debtor, 
what results when taxes subsequently accrue 
upon the property becoming, by statute, a lien 
upon it? Such tax statutes generally also de- 
clare that the taxes shall become a prior lien. 
Accordingly, the lien created by the taxes, al- 
though it accrued later than the lien acquired by 
Brown, as mortgagee, would, by virtue of the 
statute, take precedence over Brown's lien, and 
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the tax authorities would eventually have the 
right under the statute to sell the property and 
apply the proceeds of the sale first to the ex- 
penses of the sale and to the payment of taxes, 
before Brown would be entitled to any moneys 
on account of his mortgage. 

If, however, after the execution and delivery 
of the mortgage to Brown some person obtained 
a judgment against Jones, the lien of that judg- 
ment would attach only to the interest which 
Jones still had in the property. For example, if 
the judgment was for ^2000, taxes had accrued 
on the property amounting to $2500, and the 
property was sold by the tax authorities for the 
non-payment of taxes, the expenses of the sale 
amounting to ^5cx>, and the property sold for its 
full value, namely, $15,000, the proceeds of the 
sale would be distributed in the following order: 
first $3000 applied to the expenses of the sale 
and in payment of the taxes; second $10,000 to 
Brown to satisfy his mortgage, and the remain- 
ing $2000 applied to the satisfaction of the out- 
standing judgment. If, however, the property 
realized more than $15,000, the surplus, after 
paying all of the above enumerated liens, would 
go to Jones. 

If, on the other hand, at the time Jones mort- 
gaged the property there was already existing a 
judgment lien, the owner of the judgment could 
levy execution, that is require the sheriflPto sell 
Jones* property to satisfy the judgment. The 
lien of the mortgage given to Brown would be 
subject to the judgment lien. And if, at any 
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time prior or subsequent to the execution and 
delivery of the mortgage, a tax lien should arise, 
and the property be sold for the payment of 
taxes, the proceeds of the sale woula be devoted 
first, to the payment of the expenses of the sale 
and the payment of taxes, second, to the out- 
standing judgment against Jones which had 
become a lien upon his property prior to the 
execution and delivery of his mortgage, third, to 
Brown in satisfaction of his mortgage until he 
had received payment in full of the mortgage 
debt, and finally any surplus thereafter would 
go to Jones. 

Relation Between Mortgagor and Mortgagee 

The relation between mortgagor and mort- 
gagee is said to be sui generis. It resembles in 
particular aspects many other relationships, but 
the analogy to any one other is not complete. 

Brown is in some respects like a trustee of 
Jones' property. He holds the legal title though 
Jones, so long as he is not in default, enjoys the 
beneficial interest. But Brown has an interest 
in the property more than that of trustee. He 
has made a loan of his money and, in most cases, 
is receiving interest on his loan. Moreover, 
Jones upon paying off the loan at maturity, is 
entitled to nave his property restored to him 
absolutely. 

In other respects Brown is like a landlord to 
Jones, but Jones may have agreed that Brown 
shall have possession, though in most cases 
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Jones is, for all practical purposes, regarded as 
the real owner of the property and may lease it 
to a tenant. The analogy is far from complete. 

Jones is in some respects a pledgor. He has 
executed a mortgage on his property as security 
for the repayment of a loan, and while in some 
states it is considered a mere pledge, "a. mort- 
gage is a pledge and more; for it is an absolute 
pledge to become an absolute interest, if not 
redeemed at a certain time; a pledge is a deposit 
of personal effects, not to be taken back, but on 
payment of a certain sum, by express stipulation 
or the course of trade made a lien upon them."* 

The relationship of Brown to Jones cannot be 
said to be that of vendor and vendee, for there 
is no present sale, nor can Jones agree at the 
time of giving the mortgage to forego his equity 
of redemption to Brown. Equity will not per- 
mit such a bargain to stand, as in most cases it 
would be unconscionable. At least it would lay 
open too great a possibility of Brown becoming 
the owner of the property at much less than its 
fair value. If Jones and Brown wish to make 
such an agreement, they may do so, but it must 
be at a later date, and in such manner that it 
cannot be construed to be part of the same 
transaction, and there must be a new, valid con- 
sideration passing to Jones at the time the new 
agreement is made. 

A mortga^ is to be distinguished from a con- 
ditional sale. The latter is a purchase of land 
to become absolute on the happening of a partic- 

• (Jones V. Smith, 2 Ves. Jr. 372, 378.) 
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ular event. A "mortgage" has a technical 
significance. It imports a defeasance or divest- 
ing of the title of the mortgagee. It also im- 
ports an equity of redemption. No instrument 
can be construed as a mortgage which does not 
contain these essential characteristics. Except 
in jurisdictions where statutory forms must be 
followed, they may be expressed in almost any 
words which clearly show the intention of the 
party to pledge land as security for a debt with 
defeasance upon payment. The distinguishing 
quality or attribute of a mortgage is the condi- 
tion that if the debt which it is given to secure, is 
paid on the law day, then the conveyance is to 
be void, or if not, the conveyance is to be abso- 
lute at law although in equity subject to the 
mortgagor's equity of redemption. 

One of the tests to decide whether an instru- 
ment is a mortgage or a conditional sale is to 
consider whether the debt came to an end with 
the execution and delivery of the deed. If so, 
the instrument is not a mortgage as there can 
be no mortgage unless there is a debt to be 
secured by it. 

Trustee 

Jones may execute the mortgage to a trustee 
instead of to Brown. This fact creates the pos- 
sibility of the corporation mortgage securing 
corporation bonds. 

Any one may act as trustee who fulfills the 
same qualifications as Brown. The trustee 
must have the additional qualification of being 
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impartial, as he represents both the parties to 
the mortgage. 

The trustee cannot delegate the powers en- 
trusted to him except mere mechanical details. 
If he has any doubt as to his duties, he should 
seek the assistance of a court of equity. 

A deed of trust in the nature of a mortgage 
differs from an absolute deed of trust by its 
terms. In a deed of trust in the nature of a 
mortgage the mortgagor has the right of redemp- 
tion while in an absolute deed of trust the prop- 
erty is placed absolutely out of his control. 

Jones may convey the property to the party 
who is to act as trustee without any indication 
in the instrument itself that it is intended to 
operate as a mortgage, provided the trustee in 
return executes a declaration of trust acknowl- 
edging that he holds the property in trust, and 
the two instruments together will be deemed to 
constitute a mortgage. Though a trustee as a 
general rule is not financially interested beyond 
remuneration for his services for acting as 
trustee, which the mortgagor usually covenants 
to pay, he is not disqualified by having an in- 
terest in the mortgage debt. 

Jones need not specify in the instrument the 
party or parties whose loans are to be secured by 
the deed of trust. It is sufficient if they can 
be identified by the trustee. The debt secured 
by a deed of trust in the nature of a mortgage 
is generally evidenced by a bond or note, or a 
series of bonds or notes, especially if Jones is a 
corporation and wishes to borrow money on the 
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security of what is, for all intents and purposes, 
a mortgage on its corporate property. These 
bonds, or notes, are independent of the statu- 
tory forms, and are governed by the general 
principles of the law of contracts. 

The corporate mortgage is usually a deed of 
trust executed to a trustee who holds the legal 
title to the property as security for the repay- 
ment of the indebtedness which is generally 
evidenced by one or more bonds, or one or more 
promissory notes. Bonds are instruments under 
seal, and the notes are less formal promises to 
pay. In some states under trust deeds the 
mortgagor retains the legal title, and the trustee 
takes only an interest in the nature of security 
for the debt, for the benefit of the mortgagee. 
But in others, the trustee takes the legal title, 
while the mortgagor retains the equitable title, 
or equity of redemption, and the right of posses- 
sion, unless it is agreed by the parties that the 
mortgagee shall have possession of the mort- 
gaged property. The bonds or notes secured by 
a corporate mortgage usually find their way 
into the hands of numerous parties and the 
corporate mortgage generally provides that it 
shall stand as security for the equal benefit of 
all the holders of the bonds or notes. 

In the event the bonds, or notes, are not paid 
at maturity, of course each note holder or bond 
holder has the same rights as Brown, the mort- 
gagee. But as the holder of one bond or note 
may not know the identity of the other note or 
bond holders, and as the deed of trust generally 
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provides that it shall stand as security for the 
equal benefit of all of the owners of the notes or 
bonds, it would be extremely impractical, if not 
impossible, to bring all the parties into court 
to enforce payment by foreclosure or otherwise. 
This difficulty is overcome by executing the 
mortgage to a trustee who acts for all the owners 
of the notes or bonds. And for similar reasons 
it may be desirable to execute the mortgage to 
a trustee where there are several joint-mort- 
gagees — several Browns who have jointly loaned 
their money on the security of the mortgage — 
though there be no bonds or notes to evidence 
the indebtedness. 

The notes, or bonds, are at least assignable, 
even in those cases in'which they are not abso- 
lutely negotiable, and the security offered by the 
deed of trust in the nature of a mortgage is for 
the benefit of the legal holder, for the time being, 
of the debt secured, who may be identified by 
his lawful possession and evidence of the debt 
such as the note or bond, if there be any. In 
short, whoever at anytime owns one of the bonds 
gets the benefit of the security of the mortgage. 

In the event that the party named as trustee 
by Jones in the deed of trust refuses to act as 
trustee the court may appoint a trustee to 
undertake the trust, and if the trustee should at 
any time for any reason become disqualified to 
act, or if the trustee die, the court will upon 
application appoint a successor trustee to carry 
out the trust. 

In many deeds of trust a successor trustee is 
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designated, or one or more trustees are ap- 
pointed with provision that in the event one 
or more cease to exist, or become disquaUHed to 
act, the remaining trustees shall have full 
authority. 

Provision is generally made that if the holder 
of the note, or bond, loses it, upon his furnishing 
proper indemnity a new one may be issued to 
him. However, as a matter of law, it is open to 
any creditor to prove that his debt was intended 
to be secured by the deed of trust, since a deed 
of trust may stand as security for liabilities in- 
curred under the mortgage contract and is not 
notice when recorded of the amount actually 
due ujwn it, as the mortgage may be drawn to 
secure bonds or notes amounting in the aggre- 
gate not in excess of a stipulated sum, or to an 
unlimited amount to be issued upon terms and 
conditions recited in the trust deed.* 

Assignment of the Mortgage — ^Transfer of 
the Debt 

Brown, having loaned his money to Jones on 
the security of Jones' property, may soon there- 
after wish it repaid. If no time for payment is 
stipulated in the mortgage, then Brown is en- 
titled to repayment of his loan at any time he 
makes demand — ^the mortgage maturing on that 
event. 

Generally, however, the loan is for a specified 
period, and Brown cannot, so long as Jones 

* (For a further discussion see pp. 77-75, 92-93-) 
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fulfills all his covenants, demand payment before 
the date fixed by the parties. 

Brown, however, if in need of funds before 
that date, even though he cannot hope to obtain 
return of his money from Jones, may sell, assign, 
and transfer the debt to any one who fulfills the 
qualifications of a mortgagee. This sale and 
transfer may be effected, even without Jones' 
knowledge or consent, by assigning the mort- 
gage itself to the party to whom he sells it. 

According to the prevailing doctrine in this 
country, the assignment does not pass the 
legal title to the land but merely the legal title 
to the mortgage itself. If by any chance the 
mortgage debt had by arrangement between 
the parties been paid to Brown before he ex- 
ecuted and delivered the assignment, the assign- 
ment would pass nothing. 

Or, if the debt is evidenced by a bond, or 
note, the transfer of the debt may be effected by 
merely assigning or transferring the bond or 
note. The mortgage is deemed in such cases to 
stand as security for the benefit of the lawful 
owner and holder of the bond, or note, who be- 
comes the creditor of Jones, the mortgagor, and 
steps into the shoes of Brown, having all 
Brown's rights as mortgagee. 

Some states require an assignment of a mort- 
gage to be executed with all the formalities at- 
tendant on the execution of the mortgage itself, 
to entitle it to be recorded; in others, a mere 
endorsement by Brown on the mortgage instru- 
ment to the effect that he has assigned it to a 
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party named is sufficient. When recorded it 
IS constructive notice to Jones, and to the world, 
that the mortgage has been assigned and Jones 
must make payment to the assignee instead of 
to Brown. 

Of course, it is permissible for the parties to 
insert a provision in the mortgage that neither 
shall sell, assign, or transfer their respective 
interests. They would be personally liable for 
any damage arising from making an assignment 
in violation of this covenant. 

A regular assignment of the mortgage itself 
eliminates Brown from the situation entirely. 
He has simply sold an asset. If, however, he had 
made any covenants in the mortgage, other than 
a covenant not to assign the mortgage, he could 
not avoid personal liability by making the assign- 
ment — but would still be liable for the fulfillment 
of the obligations imposed by his covenants. 

Brown, however, in order to induce a purchase 
of the mortgage may guarantee that Jones will 
make prompt payment of the mortgage debt at 
maturity; and if a bond accompanies the mort- 
gage. Brown may guarantee the payment of the 
bond at maturity. In either case, any words of 
guarantee either endorsed on the instrument, 
or on a separate instrument making clear refer- 
ence to the precise debt guaranteed, are suffi- 
cient. If a note accompanies the mortgage, 
Brown's mere endorsement and delivery of it 
would be sufficient to impose a personal liability 
on Brown, as endorser, according to the law of 
negotiable instruments. 
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Guaranties by mortgagees, or even by third 
parties that indebtedness secured by a mortgage 
will be promptly paid to the owner and holder of 
the mortgage debt at maturity are frequent. 
A corporation which has acquired the bonds of 
another corporation is very likely to guarantee 
them in order to sell them at a higher price by 
reason of the additional security afforded by the 
guaranty. 

Sale Free and Clear of Mortgage 

On the other hand, Jones may desire to take 
advantage of an offer by Smith to buy the prop* 
erty before the mortgage indebtedness becomes 
due. Smith may not want the property en- 
cumbered by the mortgage. 

Of course, Jones cannot compel Brown to 
accept payment of the mortgage indebtedness 
before the maturity of the mortgage. Brown 
has invested his money, generally at interest, 
for a stipulated period of time, and cannot be 
compelled to forego the enjoyment of his invest- 
ment until it matures according to the terms of 
the mortgage. He may, however, persuade 
Brown to accept repayment of the mortgage 
indebtedness and to grant a release which will 
enable the cancellation of the mortgage on the 
record. He is then in a position to sell the 
property to Smith for its full value, namely, 
$15,000. The transaction is generally carried 
out through the turning over by Smith of 
$15,006 to some third party in escrow. The 
third party is to hold the fund until he receives 
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a deed from Jones in favor of Smith which by 
its terms purports to convey the property free 
from the mortgage and also until he receives a 
release of the mortgage from Brown. The third 
party, moreover, agrees with Brown to pay him 
$io,ocx3 as soon as Brown delivers a release of 
the mortgage. If these terms have been agreed 
to, the transfer of the papers and the funds are 
made concurrently. The third party hands 
$10,000 to Brown, $5,000 to Jones and both the 
deed and the release of the mortgage to Smith. 
Smith then files the deed and the release for 
record. 

The simple effect of the entire transaction is 
that Brown has accepted payment of the mort- 
gage indebtedness before the maturity of the 
mortgage and has executed a release which will 
enable Jones, or Smith, to obtain cancellation 
of the mortgage on the record. Jones has re- 
ceived the value of the equity of redemption, 
namely $5,000, the difference between what 
Brown had already loaned him and the full value 
of the property. 

Sale Subject to the Mortgage 

Or, before the maturity of the mortgage, 
Jones may wish to sell his equity of redemp- 
tion — ^that interest in the property which re- 
mained in him after he has executed and 
deUvered the mortgage — amounting in terms 
of currency to $5,000 in the example chosen. 
Such a sale in no wise affects Brown's interest as 
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mortgagor, or his claim upon the property. It 
is merely a sale subject to Brown's interest as 
mortgagee. It may be made without Brown's 
knowledge or consent. 

As already stated, Jones is not permitted to 
bargain away his equity of redemption to Brown 
at the time of executing and delivering the 
mortgage. A court of equity would set aside 
such a bargain, as being unconscionable and 
contrary to ecjuity. He may, however, by a 
separate, distinct transaction sell, assign and 
transfer his equity of redemption at a later date 
to any one who fulfills the qualifications of a 
mortgagor, or to Brown, himself, provided 
Brown gives him a new, valid consideration 
for it. 

Under the strict common law doctrine Jones 
has nothing but an equitable interest, or estate, 
in the property after executing and delivering 
the mortgage. Such an equitable estate is not 
recognized in courts of common law. But the 
equitable doctrine has become so firmly estab- 
lished and so generally recognized in practically 
all the states of this country that courts of law 
have come to recognize the equitable estate, or 
interest, still remaining in Jones after he has 
executed and delivered the mortgage. In other 
words, his equitable estate has been given a 
legal status. Accordingly, Jones, instead of 
selling his entire equity of redemption, may 
execute and deliver a second mortgage on the 
property either to Brown, or any other person 
fulfilling the qualifications of a mortgagee, 
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and this second mortgage, though premised only 
on the equitable title to the property, since the 
legal title passed to Brown on the execution and 
delivery of the first mortgage, is nevertheless 
so well recognized at law that it may be re- 
corded in the same manner as the first mortgage. 

If Jones should execute a second mortgage 
even up to the full value of the property, he 
would still be recognized in equity as the holder 
of an equity of redemption, and would be en- 
titled, upon paying off the first mortgage and 
the second mortgage at maturity, to get back 
his land. 

If, however, instead of executing a second 
mortgage on the property, he sells, assigns and 
transfers his entire remaining interest in the 
property, i.e., his equity of redemption, then 
upon the maturity of the mortgage he has no 
right to redeem the property. That right would 
pass to the party to whom he has sold, assigned 
and transferred it. Such assignee would step 
into Jones' shoes. He would have the same 
right to pay off the first mortgage and redeem 
the property as Jones had before he parted with 
his equity of redemption. 

Such disposal by Jones of his equity of re- 
demption is called "a sale subject to the mort- 
gage," because the purchaser buys only that 
interest remaining in Jones after he has ex- 
ecuted the mortgage. This in no way affects 
Brown's interest as mortgagee. 

If no bond or note accompanies the mortgage 
or there is no covenant in the mortgage that the 
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mortgagor will pay the principal indebtedness 
secured by the mortgage at maturity (in other 
words, if Jones has not assumed any personal 
liability for the repayment of the loan, since 
Brown was content to loan his money and look 
solely to the property for repayment), then 
Jones upon having sold the property subject to 
the mortgage is out of the transaction alto- 
gether, except that he would be personally liable 
to Brown on covenants he may have made in 
the mortgage, and personally liable on cove- 
nants, or representations, he may have made to 
the party to whom he sold his equity of redemp- 
tion. 

Smith, the purchaser of the property, under 
these circumstances would not, unless he as- 
sumed the mortgage, be obliged to pay off the 
mortgage indebtedness at its maturity. If he 
failed to do so. Brown could exercise his rights 
precisely as though Jones were still owner of 
the property. Ordinarily he would foreclose 
the mortgage. This procedure today generally 
involves a sale of the property. The proceeds 
of the sale would be devoted to the payment of 
the mortgage indebtedness and the balance, if 
any, would go to Smith, as assignee of Jones. 

If, however, a bond or note accompanied the 
mortgage, or Jones covenanted to pay the prin- 
cipal indebtedness upon the maturity of the 
loan (and either one or both of course, is usually 
the case), he thereby assumes a personal liability. 
Then even though he sells his equity of redemp- 
tion, he still remains personally liable for the 
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repayment of the loan when it becomes' due. 
If the party to whom he has sold the equity of 
redemption fails to pay off the loan when it 
matures, then Jones as well as the property it- 
self is still liable for its repayment. The only 
way he can relieve himself of this obligation is 
to get Brown to agree to release him from his 
personal liability by giving Brown a valid con- 
sideration for the release and arranging with 
Brown to look solely to the property for repay- 
ment of the loan. Or Jones may induce Brown 
to accept the bond, note or personal obligation 
of the purchaser in the place of Jones' own 
bond or note. 

If Jones fails to procure a release of his 
personal liability, Brown may still look to Jones 
primarily for the repayment of his loan. Jones, 
so far as Brown is concerned, is primarily liable. 

Smith in purchasing Jones' equity of redemp- 
tion may or may not assume the mortgage. If 
he does not assume the mortgage, he is not 
personally liable for the payment of the mort- 
gage indebtedness but, of course, the property is 
liable; and upon failure to receive payment of 
the mortgage indebtedness at maturity Brown 
would have his right to foreclose the mortgage 
and receive the first proceeds out of the fore- 
closure sale, the balance, if any, going to Smith 
as assignee of Jones. 

If, however. Smith agrees with Jones to 
assume the mortgage then so far as Jones is 
concerned Smith is primarily liable to Brown to 
pay the mortgage indebtedness when it matures. 
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In some states Brown is permitted to sue Smith 
by virtue of the fact that Smith has bought the 
property from Jones and assumed the mort- 
gage, and if Brown should be unable to collect 
the full amount from Smith, he may then sue 
Jones who has, by virtue of his transaction with 
Smith, become a guarantor. But if Brown 
should elect to sue Jones, refusing to recognize 
Smith's position, Jones would have the right 
to interplead Smith in the case. That is, upon 
application to the court stating the facts, 
namely that he had sold his interest in the prop- 
erty to Smith, who has assumed the mortgage, 
Jones could have Smith made a party to the 
suit. Smith would then be required to show 
any defense as to why the mortgage should not 
be foreclosed or the indebtedness paid, or else 
be made liable to pay any judgment which 
Brown might obtain against Jones. Of course, 
this in no wise affects Brown. He merely has 
Smith as another party to whom he may look 
for repayment of his loan, and in the event that 
Smith fails to pay off the judgment which he 
obtains against Jones, he may still look to 
Jones for payment. 

If, under these circumstances, Jones is re- 
quired to pay off the mortgage, since Smith has 
failed to make payment despite his assumption 
of the mortgage, and Jones does actually pay 
off the mortgage indebtedness, then Jones is 
subrogated to Brown's rights as mortgagee, 
that is, he is now entitled to hold the property 
as security for the repayment to him of the 
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monies which Smith had agreed to pay to Brown 
and which, on account of his failure to do so, 
Jones has been obliged to pay. 

Payment 

Upon maturity of the mortgage Brown is 
entitled to the repayment of his loan. He can- 
not compel repayment before the maturity of 
the mortgage, but he may demand it on the 
"law day." If Jones still owns the property 
it is incumbent upon him to pay off the obli- 
gation. 

Payment should be made to Brown at his 
address as given in the mortgage instrument, 
or, if none is given, then at Brown's residence or 
place of business. If Brown accepts payment 
Jones is entitled under the common law rule to 
a reconveyance of the property, but under the 
equitable doctrine a release, signed by Brown, 
will entitle Jones to have the mortgage cancelled 
on the record. Generally a trustee has no right 
to accept payment; it should be made to the 
beneficiary. 

It may be, however, that Brown will refuse to 
accept payment. If so, an offer to pay the 
proper amount will operate to discharge his 
lien on the property, although it will not dis- 
charge the indebtedness. This offer made m 
the manner required by law is called a "tender." 
Jones should keep the amount tendered avail- 
able at all times to make the payment. In most 
states, to effect a complete release of the mort- 
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gage his proper remedy would be to bring a 
"bill in equity" asking the court to compel 
Brown to accept payment and to execute a 
release of the mortgage. t- 

The tender of the full amount due on the 
mortgage made on the "law day" will not only 
operate to discharge Brown's lien on the prop- 
erty, but also stop the running of interest on 
the mortgage debt, if the loan carries interest. 

If Brown has sold, assigned and transferred 
the mortgage before its maturity without the 
knowledge of Jones, and the assignment is 
not recorded, then Jones need only make pay- 
ment to Brown to relieve himself of all liability. 

If, however, Jones has actual knowledge that 
Brown has sold, assigned and transferred the 
mortgage to some other party, or has construc- 
tive notice, by reason of the recording of the 
assignment in the same manner as the mortgage, 
then it is incumbent upon Jones to make pay- 
ment to the assignee. 

Of course, if Jones has sold the property free 
and clear of the mortgage, it is incumbent upon 
him to make payment at the time of sale. If, 
however, Jones has sold the property and the 
purchaser has assumed the mortgage, then in 
order to discharge the lien on the property, it is 
incumbent upon the purchaser to make payment 
to Brown, or to Brown's assignee in case Brown 
has sold, assigned and transferred the mortgage. 
If a bond or note accompanied the mortgage, 
it is incumbent upon Brown, upon receiving pay- 
ment of the mortgage indebtedness, to deliver 
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up the note, or bond, to Jones in addition to 
executing a release of the mortgage. 

foreclosure by Court Order 
Strict Foreclosure 

As already stated, by the strict doctrine of 
the common law, if Jones failed to pay his in- 
debtedness on the "law day," Brown became 
the absolute owner of the property and Jones 
ceased to have any interest, or estate, in it. 
But at an early date courts of equity established 
the rule that Jones should have an opportunity 
to pay off his indebtedness after the "law day" 
and thereby redeem his property. 

Since equity thus intervened in Jones' behalf, 
it was necessary, in order to work out complete 
justice between the parties, which is the aim of 
equity, that some regard should be had for 
Brown. It would be unfair for a court of 
equity to give Jones the right for an indefinitely 
long time in the future to come forward and 
redeem his property by paying off his mortgage 
indebtedness. Such an uncertain ownership of 
the property would be most undesirable from 
Brown's point of view. 

Accordingly, upon Jones' failure to pay off 
the mortgage indebtedness on the "law day," 
Brown has the right, now generally expressed in 
statutory form, to come into a court having 
equity jurisdiction, and ask that Jones' equity 
of redemption be cut off after a day certain. 
The court thereupon fixes a day within which it 
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requires Jones to make payment of the mortgage/ 
indebtedness, and decrees that if payment is 
not made on or before the day so fixed, Jones 
equity of redemption will be forever barred, and 
absolute ownership be vested in Brown. This 
is called "strict foreclosure." 

It should be noted that a strict foreclosure 
simply gives Jones more time to pay his debt. 
Eventually unless he pays he will lose his prop- 
erty entirely and Brown will get it no matter 
what its value just as if equity had not inter- 
vened to mitigate the harshness of the strict 
common law rule of forfeiture on the law day. 

Foreclosure by Court Order 
Informal Foreclosure 

Equity came to take an even more lenient 
view of the situation. After all, Brown is really 
entitled to no more than the value of his loan. 
If the property is worth more than that Jones 
should get the benefit of the greater value. 
So the equity courts came to require what is 
commonly called "informal foreclosure" where- 
by Jones is entitled to any value in the property 
over and above the mortgage debt. 

In informal foreclosure. Brown as before 
makes application to the court that the mort- 
gage be foreclosed. Unless otherwise provided 
by statute this action must be brought in the 
county where the property is situated. Some 
statutes permit it to be brought where the mort- 
gagor resides. In any event, the validity and 
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effect of the mortgage are determined by the 
law of the state in which the property is situated. 
Each state has the sovereign right to prescribe 
the manner in which land, or any interest in 
land, within its boundaries may be transferred. 

Foreclosure procedure in most states is regu- 
lated by statute, and the statute must be strictly 
followed. The procedure for a majority of the 
states may be summarized in general terms as 
follows: — Brown files in court what is known as 
a "bill in equity," which sets forth all the facts 
with respect to the mortgage, the amount due 
thereon, and the fact of default. Copies of the 
bill are served on Jones and on all other parties 
who have an interest in the property that might 
be adversely affected, or prejudiced, by fore- 
closure. The bill is accompanied by a summons 
directing them to come into court on a certain 
day and assert their rights, or interest in the 
property. This gives the court jurisdiction 
over the mortgage instrument, the property 
itself, and over all of the persons so served. On 
the day set Brown, together with all those who 
have been served with a copy of the bill and the 
summons, appear in court and have an oppor- 
tunity to be heard. 

Jones at this time may set up any defense that 
he may have as to why the mortgage indebted- 
ness should not be paid, or why the mortgage 
should not be foreclosed. Among possible de- 
fenses might be: that he had been induced to 
execute and deliver the mortgage by deceit, 
intoxication, fraud, false representations, duress, 
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undue influence; that he was mentally incapac- 
itated at the time he executed the mortgage; ' 
that the mortgage is illegal, or invalid as being 
against public policy, or that there was want oT 
failure of consideration. Even though facts 
which constitute a good defense are proved, the 
court may nevertheless under some circum- 
stances refuse to give any effect to the defense. 
If the court feels that Jones has been guilty of 
"laches," that is, has been so tardy in asserting 
his claims as to be guilty of negligence, equity 
will not countenance the defense. "Equity 
helps the vigilant, not the sleeper." 
. Unless the defense is a personal one which by 
law is available only to Jones, it may be raised by 
any party having or claiming an interest in the 
property. 

If the defense were such as to lead the court 
to refuse to decree that the mortgage be fore- 
closed, the court might nevertheless compel 
Jones to pay back any money he had received as 
consideration for the mortgage, and thus restore 
Brown to his original position. "He who seeks 
equity must do equity." 

The court may at any time, by an injunction 
(sometimes called "restraining order"), restrain 
any party from proceeding in or out of court 
against the property or against any other party 
to the mortgage, or against any party who has a 
claim against the property. The party who 
applies for the injunction must show that unless 
an injunction is granted irreparable harm will 
be done either to the property or to the rights of 
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one or more of the parties. The court may 
later dissolve the injunction if it is found that 
there was no exigency or that it no longer exists. 

Since under an informal foreclosure Brown 
is not entitled to cut off Jones absolutely as in 
the old strict foreclosure, his bill contains the 
prayer that the property be sold to satisfy the 
mortgage indebtedness. Assuming that no valid 
defense has been maintained to Brown's bill, 
and therefore that the court sees no reason why 
it should not grant the prayer, it appoints ap- 
praisers to ascertain the present value of the 
property. Upon receiving the appraisers' report 
the court fixes a day (called the "sale day") 
on which the property shall be sold, and a mini- 
mum price (called the "upset price") below 
which the court will not approve the sale. 

The form of the decree with respect to fore- 
closure sale is regulated by statute in many 
states, and the court is required to frame its 
decree that the property be sold in the precise 
manner prescribed. These statutes generally 
require that the sale be advertised for a given 
number of weeks in one or more papers of 
general circulation in the county in which the 
property is located, and that the notice shall in- 
clude a description of the property, the place 
and date of sale, and sometimes also the "upset 
price." The court generally decrees that the 
sale shall be for cash, but may permit the prop- 
erty to be sold for credit, or for part cash and 
part credit, generally depending upon the con- 
sent of the mortgagee. In the case of the cor- 
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poration mortgage the court generally fixes the 
price at which the bonds secured by the mort- 
gage will be received in payment, or at least in 
part payment of the mortgaged property. 

The sale must be conducted in strict accord- 
ance with the decree by the officer vested by 
statute with authority to sell property at fore- 
closure sale. Payment by the purchaser must 
also be made in strict accordance with the terms 
of the sale. Any material variation from the 
decree will afford grounds on which the party 
aggrieved may have the court set the sale aside, 
in which event the court generally orders a 
resale on some subsequent date. 

The proceeds of the sale constitute a fund 
which the court then distributes in satisfaction 
of the lien, or liens, on the property, in the order 
of their priority, as heretofore considered.* 

A prior lien must be paid off in full before the 
next succeeding lien receives anything, and if 
there are a number of liens of equal rank, and 
the fund available is not sufficient to pay all in 
full, then each receives its pro-iata share. If, 
however, the liens are of successive priority, or 
rank, and the fund becomes exhausted before 
all are paid, the liens which, by reason of their 
inferiority, or lack of priority, fail to partici- 
pate in the distribution of the fund are never- 
theless cut off bjr the foreclosure sale. In other 
words, the parties owning them lose, because 
the property did not sell for a sufficient amount 
to convert their "equity," or interest in the prop- 

i (See pp. 41-43.) 
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erty, into cash. Their only recourse against 
such a contingency is to buy in the property at 
the foreclosure sale. Any surplus, remaining 
after paying off all liens, goes to Jfones. This is 
the distinguishing feature of informal fore- 
closure. ) 
When Brown files his bill in equity praying 
that the mortgage be foreclosed, or at any time 
thereafter before the final disposition of the 
property by foreclosure sale and distribution 
of the proceeds of the sale, the court may, in its 
discretion, upon application of any party who 
can show that he has an interest in the mort- 
gaged property, appoint a "receiver." The 
duties of the receiver are prescribed by the 
court. In general they are to manage the prop- 
erty to the best interest of all the parties con- 
cerned, to receive the rents and profits, i.e., the 
income derived frojn the property, to pay the 
expenses of managing or operating the property 
upon order of the court, and to retain any sur- 
plus for distribution by direction of the court. 
It may be that the rents and profits are not 
sufiicient to conserve the property to the best 
interest of those who have liens upon it, where- 
upon the court may, in its discretion, authorize 
the receiver to borrow money and to issue re- 
ceipts therefor, called "receiver's certificates." 
These certificates become a lien by order of the 
court upon the proceeds of the sale of the mort- 
gaged property, and the court may, after all 
Earties interested are given opportunity to be 
eard, direct that the lien of the receiver's 
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certificates shall take precedence over any or all 
liens upon the property, excepting the expenses 
of the foreclosure sale and tax liens. 

The mortgagor cannot become a purchaser at 
foreclosure sale, at least if there are junior liens 
or encumbrances which he might thereby cut 
off. And no one who has a duty to discharge the 
encumbrance can be a purchaser, or any one who 
holds a position of trust toward the mortgagor. 

The purchaser at foreclosure sale receives a 
deed of the property executed by the party or 
official designated by the court, or by statute, 
generally by statute, and becomes the owner of 
the property the same as any other purchaser, 
subject in some states to Jones' "right to re- 
deem." This "right to redeem" will be con- 
sidered later.^ 

Foreclosure by Power of Sale 

The mortgage may contain a provision that 
upon failure of Jones to fulfil his covenants as 
stipulated in the mortgage, thereby precipi- 
tating maturity of the mortgage indebtedness, 
or upon his failure to pay the mortgage indebt- 
edness when it falls due, Brown shall have the 
right to sell the property free and clear of Jones' 
equity of redemption. This covenant gives 
Brown the right to sell the property and convey 
absolute title without being obliged to make 
application to the court to cut off Jones' equity. 

If Brown is given this power of sale, he can 
sell the property only in strict accordance with 

» (See pp. 72-73.1 
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the terms specified in the mortgage. The 
power of sale generally requires Brown to apply 
the f>roceeds, first to the expenses of the sale, 
next in satisfaction of the mortgage indebtedness 
and any other liens that may be outstanding 
against the property, in the order of their prior- 
ity, and to pay over any surplus remaining 
thereafter to Jones. 

This power of sale by the mortgagee is for- 
bidden by statute in some states, but in the 
states where it is permitted, it is generally con- 
sidered a "cumulative remedy," that is, an 
additional remedy which Brown may elect, or 
he may make application to the court and have 
the mortgage foreclosed by court order. 

Precipitating Payment — Events of Default 

There may, however, be circumstances which, 
under the terms of the mortgage, will make the 
mortgage indebtedness become due and payable 
before the "law day." 

The mortgage may contain covenants of the 
mortgagor providing as a penalty for a breach 
of the covenant that either upon the occurrence 
of the breach or in the event the breach con- 
tinues for a stipulated period, generally 30, 
60 or 90 days, the mortgagee may thereupon 
declare the entire mortgage indebtedness due 
and payable. A breach of covenant involv- 
ing such a penalty is called an "event of default."* 
The events of default most commonly found in 
mortgages are: failure to keep the covenant to 
pay interest at the stipulated periods during the 
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term of the mortgage when they become due; 
failure to pay taxes, often with the alternative 
that should the mortgagor fail to pay taxes on 
the mortgaged property and such default should 
continue for the period of time specified in the 
mortgage, the mortgagee may pay the taxes 
himself and add them to the principal amount 
secured by the mortgage; similarly, failure of 
the mortgagor to pay insurance on the mort- 
gaged premises. 

The mortgage also may provide that the 
mortgagor shall not commit waste, i.e., damage, 
or voluntarily lessen the vaJue of the mortgaged 
premises, and upon his so doing the entire mort- 
gage indebtedness shall become due and pay- 
able. This is a less common event of default. 
It is open to the parties to stipulate what shall 
be considered "events of default," and what 
penalties shall be suffered. Of course, the mort- 
gagee may waive any event of default. 

Deficiency Judgment 

There can be no deficiency judgment or 
requirement that some one make good any bal- 
ance due on the claim beyond the amount 
realized for the property on the foreclosure sale, 
unless some person is personally liable either on 
a covenant in the mortgage, or on the bond or 
note accompanying the mortgage, or by virtue 
of having purchased the property and cove- 
nanted to assume the mortgage. 

If a bond or note accompanies the mortgage, 
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the mortgagee, or the lawful owner or holder of 
the mortgage debt at the time it matures is, in 
many states, given the alternative of suing the 
party liable on the note or bond in an action 
at law, or of bringing a bill in equity to have 
the mortgage foreclosed. In some states it is 
possible to bring both actions concurrently, but 
in most states a court of equity obtaining juris- 
diction by the filing of a foreclosure bill, will 
enjoin any action on the bond or note accom- 
panying the mortgage, as being vexatious and 
superfluous to its own determination of the 
entire matter. The note or bond must be con- 
strued with the mortgage, but the mortgage 
being mere accessory must give way to the note 
or bond which is the principal thing, and governs 
as to the terms of the debt, interest, and time 
of payment. Even in those states in which the 
mortgagee is permitted to exercise both his 
remedies on the bond or note and his remedy 
against the property concurrently, and is suc- 
cessful in both, of course only one satisfaction 
of the mortgage indebtedness is allowed. As 
soon as the mortgage indebtedness has been 
satisfied either as a result of the foreclosure and 
sale of the property, or by payment of the judg- 
ment recovered on the bond or note, no further 
recovery can be had. 

If Brown, or his assignee, elects to have the 
property foreclosed and the property does not 
sell for an amount sufficient to pay off the mort- 
gage indebtedness in full, together with costs of 
the litigation imposed by the court, the expenses 
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of the sale, and any taxes or other prior liens 
upon the property, then Brown, or his assignee, 
in most states, is entitled to a judgment for the 
deficiency against any or all persons who are 
personally liable to pay the mortgage indebt- 
edness. For example, assume that the property 
brought at foreclosure sale only $8,000 and that 
Jones was personally liable either on his cove- 
nant in the mortgage to pay themortgageindebt- 
edness, or on a note or bond accompanying the 
mortgage, then he would be liable for the defi- 
ciency amounting to $2,000 together with the 
costs of the litigation imposed by the court, the 
expenses of the foreclosure sale, and interest on 
the mortgage debt, if the mortgage provided for 
interest. If, on the other hand, the property 
should sell for $11,000 Jones would be entitled 
to receive any surplus after the costs of the liti- 
gation imposed by the court, the expenses of 
the sale, and the mortgage indebtedness had 
been paid. If, however, Jones had sold the 
property to Smith subject to the mortgage and 
Smith had assumed the mortgage, then Smith 
would be primarily liable to make up any defi- 
ciency. If Smith, however, should fail to pay, 
Jones as guarantor, would have to make good 
the deficiency. But if there was a surplus it 
would go to Smith. 

Redemption 

The equity of redemption must be distin- 
guished from the phrase "right to redeem." 
The former is Jones' estate, or interest, in the 
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property after he has executed and delivered the 
mortgage. The latter is a right given Jones by 
statute to redeem his property from the pur- 
chaser at foreclosure sale within a period of 
time fixed by the statute. In many states this 
privilege, granted to the mortgagor by statute, 
cannot be curtailed by the court, although Jones 
may waive it. If he has not waived it and elects 
to take advantage of the statutory right 
to redeem after foreclosure sale, the purchaser, 
upon receiving payment from Jones of the full 
amount he has paid out, with interest, must ex- 
ecute a deed transferring the property to Jones. 
Other parties having an interest in the property 
may enjoy the right to redeem, if the statute 
permits. The right is not given to a stranger or 
mere volunteer. The statutes generally limit 
the right to redeem the property after fore- 
closure sale to a short period of time. 

If, however, Brown, or his assignee, has not 
foreclosed (and he cannot be compelled to seek 
foreclosure), Jones' right to redeem the prop- 
erty is generally limited to twenty years by 
another statute, common to most states, called 
the "Statute of Limitations." And similarly 
Brown is limited by this statute to a period of 
twenty years after maturity within which he 
may apply to the court to have the mortgage 
foreclosed. 
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PART II 

THE CORPORATION MORTGAGE 

The basic principles of law relating to mort- 
gages are for the most part of ancient origin. 
They were well known to the English courts in 
earliest times. The evolution of these prin- 
ciples was coincident with the development of 
the English law relating to property. They have 
undergone development by the English courts, 
and have been further developed and modified 
by the courts and legislatures of those of our 
states that have inherited the English common 
law. 

The principles of the civil law relating to 
mortgages, that obtain in a few states are of 
even more ancient origin. 

In early English times the king owned the 
realm. The right to hold property was derived 
from the king — ^the sovereign power. This was 
the basic foundation of the feudal system of 
land tenure, giving rise to the different estates 
in land known to the English law, the pledging 
of which, as security for the repayment of a 
loan, developed that body of principles common- 
ly referred to as "the law of mortgages. " 

The principles of law relating to corporations 
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have the same, though later, origin, and some- 
what analogous history. The right of several 
individuals to combine and engage in an 
enterprise with limited liability to themselves 
was originally a privilege granted by the king, 
and the modern corporation owes its existence 
to the charter or franchise derived from the 
sovereign power which in this country is the 
State. 

Until comparatively recent date, individuals 
desiring to do business in corporate form made 
personal petition to the legislature for a fran- 
chise or charter which was granted by "Special 
Act of the Legislature." This Act set forth 
the conditions and restrictions under which 
the State would permit the business to be 
carried on. Rarely was the right to mortgage 
included in the franchise. This method of 
obtaining a franchise has been supplanted in 
most states by the enactment of general laws, 
upon compliance with which a corporate charter 
or franchise may be obtained, and the right 
of the corporation to mortgage its property, if 
applied for, is granted as a matter of course. 
But it is worthy of note that the right of a 
corporation to borrow money and acquire 
property in excess of its authorized capital, 
by the issuance of bonds, was challenged in 
New York State as late as the year 1 844, in the 
case of Barry against Merchants' Exchange 
Company (i Sandf. Chancery, N. Y. 280-312), 
and given serious consideration by the court 
as late as 1857, in the case of Curtis against 
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Leavitt (15 N. Y. I, 51-62), and that the 
right to include the franchise in a mortgage of 
property to secure the repayment of a loan did 
not become general law in New York, in the 
case of railroads, until 1850.^ 

A mortgage by a corporation on a single piece 
of its real estate to an individual mortgagee 
need differ but slightly from the simple forms 
heretofore indicated.'' The difference lies only 
in the substitution of the corporate name for 
that of the mortgagor, and in the manner of 
the execution and acknowledgment of the 
instrument. 

Generally, however, when we use the term 
"corporation mortgage" we refer to a transac- 
tion somewhat different in form. If the amount 
to be borrowed on the security of the mortgage 
is too large, as it usually is, to be loaned by a 
single investor, the corporation must seek the 
funds of many lenders. Without discussing 
the reasons why other conceivable methods of 
giving a multiplicity of lenders the same mort- 
gage security are impracticable, it will be 
enough for the purpose of this treatment of 
corporation mortgages to state the one prac- 
ticable method that is regularly followed. 
The mortgagor corporation makes a mortgage 
which in form mortgages the property to an 
individual, or to two individuals, or more 

1 (See " Preparation of Corporate Bonds, Mortgages, Collateral 
Trusts and Debenture Indentures," by Francis Lynde Stetson, 
page 4 of " Some Legal Phases of Corporate Finance and Reorgani- 
zation" [MacMillan Co., 1917].) 

' (See Examples I and 2, pp. 11-14.) 

[77 J 



commonly, to a trust company, or sometimes 
to a trust company and one or two individuals. 
Assume that the mortgage is made to a trust 
company. Though in Form the trust company 
is the mortgagee, it appears that it is mortgagee 
not to secure a loan it has made but to secure 
the loans made by a niultiplicity / of people 
who receive the bonds of the corporation as 
evidences of their rights as creditors of the 
corporation. The trust company is mortgagee 
for the benefit of the bondholders. / The position 
it occupies in the transaction is called that of 
"Trustee." It is not to be assumed, however, 
that its position exactly corresponds with that 
of the trustee of an estate left by a will who is 
charged with the duties of managing the estate. 
The trustee under a corporation mortgage, as 
will be seen, does not accept a responsibility of 
this kind. In essence, unless and until the 
corporation defaults in its obligations to the 
bondholders, the trustee has no active part to 
perform excepting purely formal administra- 
tive duties. The position, as such, merely 
makes possible a legal device by which a 
multiplicity of lenders may receive the benefit 
of the security of a single mortgage. The mere 
fact that a responsible trust company is trustee 
other than as fulfilling this formal legal function 
means little in relation to the essential value 
of the security. It may be said, however, that 
the trustee may agree to exercise a very con- 
siderable supervision in seeing that the security 
is properly maintained and probably would be 
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willing to do so if compensated for service of 
this character. As the sentiment of bondholders 
that such services are desirable develops prob- 
ably the trustee will come to fulfill more than 
merely nominal duties. 

Why then, it may be asked, do not these 
simple forms of corporate mortgages obtain 
today? Generally, the investor lacks that per- 
sonal knowledge that all of the necessary steps 
have been taken to entitle him, as purchaser of 
a note or bond, to a valid lien on the property 
of the corporation. This has led to the inser- 
tion of numerous recitals in the present day 
corporate mortgage to the effect that all such 
necessary steps have been taken. The fact that 
the precise duties and liabilities of a trustee are 
not always to be found in the written law, and 
the degree of his discretion may be made the 
subject of litigation, has led to the insertion of 
many other provisions respecting the trustee. 
Bitter experience with corporate mortgages due 
to lack of explicit provisions, the tremendous 
progress, with increasing complexity, in cor- 
poration law and corporation finance in the last 
decade or two, and many other factors, have 
contributed to the evolution of the present day 
mortgage or pledge of corporate property into 
an elaborate and complex instrument, fre- 
quently requiring in printed form some 200 
pages. 

It would be futile to attempt to analyze all 
of the great variety of provisions that are to 
be found In the corporate mortgage as it stands 
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today. Besides those provisions directly fix- 
pressed there are those implied by virtue of 
the fact that the instrument creates a lien on 
real property situated within the jurisdiption of 
•a particular state, according to the laws of 
which the validity and effect of the instrument 
must be determined. 

The following pages are intended to facilitate 
recognition in the corporate mortgage of the 
principles of law already enunciated in the 
discussion of the ordinary simple mortgage on 
real estate between individuals as mortgagor 
and mortgagee, and to promote that familiarity 
with the corporate mortgage which the bond 
salesman should have to enable him to under- 
stand intelligently the true nature of the 
"goods" he sells, and thereby enable him the 
better to represent his employer, the invest- 
ment banker. It is believed that they will 
prove helpful to the investor, whether as stock- 
holder, that he may more intelligently deter- 
mine the terms upon which he will authorize his 
company to borrow money, or as bondholder, 
that he may determine more readily the true 
nature of the security offered for the return 
of his money: and in general it is hoped they 
will dispel for the enquirer the sense of mystery 
which at present surrounds the idea of a cor- 
porate mortgage in the mind of most laymen. 

The Technical Name of the Instrument 

The typical corporate mortgage is properly 
called an "indenture" because it is executed 
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both by the corporation (the mortgagor) and 
also by the trustee, or trustees, accepting the 
trust. Hence, the usual opening words of the 
corporate mortgage "This Indenture" properly 
describe the instrument.' 

The Date of the Instrument 

Then follows the date of the instrument, a 
matter already discussed.^ 

The Names of the Parties 

Next in order the names of the parties to the 
indenture appear, to wit: the corporation (the 
mortgagor), more expressly identified by adding 
a phrase designating the state under whose 
laws it is organized, party of the first part, a 
more concise designation of which is provided 
by the parenthetical phrase — "(hereinafter 
called 'the Company');" and the trustee, 
which, if a trust company, is likewise further 
identified by designating the state under whose 
laws it is organized, party of the second part, 
and also a more concise designation is provided 
by inserting the parenthetical phrase — "(here- 
inafter called 'the Trustee')." 

Since the trustee accepts the trust in behalf 
and for the equal benefit of the lawful owners 
and holders of the bonds secured by the mort- 
gage, it is unnecessary that the owners or 
holders of these obligations execute the mort- 

» (See p. 15.) * (See pp. 30-31.) 
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gage. The mortgage expressly provides that 
they shall become parties to the agreement and 
be entitled to the benefit of the lien created 
thereby, by the purchase and acceptance of 
the bonds which the mortgage is intended to 
secure. 

There may, however, be more than one 
trustee. If it is desired that a trust company 
shall perform most if not all of the duties of 
administering the trust, at least prior to a 
default on the part of the mortgagor corpora- 
tion, it is often necessary to add an individual 
trustee resident in the state in which the mort- 
gaged property is situated, in order to comply 
with statutory requirements. The trustees, 
if more than one, are collectively, however, 
designated as "parties of the second part" to the 
indenture. There may also be a third party to 
the indenture, viz., the guarantor. More fre- 
quently the guaranty arises out of a subsequent 
transaction and the guarantor company merely 
endorses its guaranty on the face of the bonds 
or notes and does not become a signatory party 
to the indenture. But sometimes the guarantor 
becomes an actual signatory party to the in- 
denture. This matter depends on the origin 
and history of the particular transaction. 

"Whereas" Clauses 

A number of clauses beginning with the word 
"whereas" follow the naming of the parties. 
These clauses are sometimes collectively referred 
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to as the "Preamble." It is not essential to 
the validity of the corf)orate mortgage that they 
be set forth in the indenture, but they are 
intended to show that the necessary steps have 
been taken to lay the proper foundation which 
is essential to the validity of the mortgage. 
The "whereas" clauses are to be deemed 
representations on the part of the corporation 
which the law will not permit the corporation 
after the execution and delivery of the indenture 
to deny (what lawyers call an "estoppel"), and 
they may be made the basis of a civil action by 
any one who has been damaged by relying on 
the good faith of the representations. Though 
these clauses vary in form, substance, and num- 
ber in most every corporate mortgage, they 
may be described in general terms as follows: 

(i) A clause reciting that the company is duly 
incorporated and organized under the laws 
of some particular State, followed by a 
brief summary of its corporate purposes 
and powers. 

(2) A recitation to the effect that the cor- 
poration is duly authorized by the laws of 
the State under which it is incorporated, 
to mortgage its realty and, in most cases, 
its personal property, and in some cases, 
also, its franchise. This clause need only 
recite authority to mortgage such of its 
property as is included in the mortgage. 
If personal property, or the franchise, is 
not. included in the mortgage it is super- 
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fluous to recite that the corporation has 
power to mortgage them. 

(3) A clause reciting that the board of 
directors of the company, at a meeting 
duly called, resolved for the purpose of 
borrowing money for lawful corporate 
purposes to create an issue of bonds (speci-/ 
fying whether they are to be registered or 
coupon, or both), or a series of notes, to an 
amount not to exceed in the aggregate 
the principal sum stated, to be at any time 
issued and outstanding, or to an unlimited 
amount "upon the terms and under the 
conditions hereinafter set forth," the name 
in brief by which the issue of bonds or 
notes shall be designated, how, when and 
where payable, the rate of interest, the 
dates on which and the place ijwhere in- 
terest shall be paid, and, if the company 
is to have the option of redeeming the 
issue in whole or in part, the price at which, 
and the time, place and manner in which 
the option may be exercised by the com- 
pany. 

(4) If the corporation is a public utility, 
it may be necessary that permission be ob- 
tained from a public service or other com- 
mission, or commissions, to create an issue 
of bonds or notes to be secured by a mort- 
gage, in which event it is proper to re- 
cite that the necessary certificate author- 
izing the company to issue the bonds or 
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notes has been obtained from the public 
service or other commission. 

(5) That the board of directors has by further 
resolution authorized and directed that the 
bonds (or notes) "be in substantially the 
form following" — (Form of the bond or 
note is then set forth in full.) 

(6) If provision be made for both coupon and 
registered bonds, the form of coupon bond 
being set forth in the preceding clause 
would be followed by a similar paragraph 
pertaining to the registered bond. (Form 
of the registered bond is then set forth in 
full.) 

(7) If provision is made for interest coupons 
to accompany the bonds or notes, there 
may follow a clause reciting a similar 
resolution with respect to the interest 
coupon. (Form of the interest coupon is 
then set forth in full.) 

(8) If provision is made for the bonds or notes 
to be certified by the Trustee (which today 
is the rule almost without exception), a 
resolution approving the form of the 
trustee's certificate follows. (Form of 
Trustee's certificate is then set forth in 
full.) 

(9) If the bonds or notes are to be guaranteed 
by another corporation there may follow 
a resolution approving the form of guaran- 
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tee which the guarantor company is to 
endorse on the bonds or notes and interest 
coupons. (Form of guarantee is then 
set forth in full.) 

Or there may be a clause reciting the 
fact that the issue of bonds or notes are to 
be guaranteed as to payment of principal 
and interest by the guarantor, reciting the 
consideration moving to the guarantor for 
the guaranty, and the form of the guaranty 
to be set forth in a subsequent article in 
the indenture relating to the guaranty.' 

(lo) Recitation of a resolution of the board of 
directors ordering and directing that in 
order to secure the said bonds or notes in 
accordance with the tenor and effect there- 
of, " a mortgage and deed of trust in sub- 
stantially the form of this indenture and 
containing all the covenants, conditions 
and provisions contained in it," specifying 
which officer is authorized to execute the 
same in the name and on behalf of the 
company, and the officer who shall attest to 
the affixing of the corporate seal, also the 
manner and to whom, as trustee, the in- 
denture shall be delivered on behalf of the 
company. 

(ii) A clause reciting that the stockholders 

■ have by resolution, at a meeting duly called 

for that purpose, ratified all of the aforesaid 

resolutions of the board of directors and 

^ * (See p. 121.) 
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authorized and directed the execution and 
delivery of an indenture of mortgage and 
deed of trust in substantially the form 
approved by said resolution of the board 
of directors. 

The by-laws of a corporation generally forbid 
any mortgaging of the corporate property 
except by order of the board of directors, upon 
consent of either a majority, or two-thirds or 
three-fourths of the stockholders (rarely re- 
quiring that the consent be unanimous) at a 
meeting of the stockholders duly called for that 
purpose. Action of the stockholders may then 
precede any action on the part of the board of 
directors, in which event the "whereas" clauses 
would be phrased accordingly. It is only 
necessary that the mortgage be executed pur- 
suant to authority obtained in accordance with 
the by-laws of the corporation. But it is the 
better and usual practice for the directors, who 
are in closer touch with the needs of the cor- 
poration, to lay before the stockholders the 
form of mortgage which it is proposed to execute, 
and the form of bonds, notes or other obliga- 
tions to be thereby secured, for approval and 
ratification by the stockholders, as this pre- 
cludes the possibility of subsequent repudiation 
of the mortgage and the obligations thereby 
secured by the stockholders on the ground that 
the board of directors exceeded or abused the 
authority delegated to them. And, of course, 
the form of the bonds, or notes, as well as the 

[87] 



form and contents of the indenture should be 
consistent with the "whereas" clauses. 

Whatever the precise form, contents, or 
number of the "whereas" clauses, in any event 
they are intended to show what is frequently 
recited in a final "whereas" clause, that all 
things necessary to make the bonds (or notes or 
other obligations) when authenticated by the 
trustee, the valid, binding and legal obligations 
of the corporation and to constitute the inden- 
ture a valid, binding and legal mortgage and deed 
of trust for the security thereof, and to provide 
for the authentication and enforcement of the 
payment of the said bonds, have been done and 
performed, and the execution and issueof the said 
bonds and of the indenture have in all respects 
been duly authorized. 

Granting Clause 

The "whereas" clauses are followed by the 
proper granting clause, setting over to the 
trustee the mortgaged premises, generally ac- 
knowledging a nominal consideration paid by 
the trustee to the corporation, and reciting that 
the further consideration is the purchase and 
acceptance of the bonds to be secured by the 
mortgage. 

If there is a statute prescribing the use of 
particular words as necessary to convey the 
property, they must be included in the granting 
clause of the corporate mortgage just as in 
the case of a mortgage by an individual.^ Essen- 

* (See pp. 22-23, and note, p. 22.) 
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tially the real consideration is the value which 
the corporation receives for the bonds. The 
result, then, is that the mortgage stands as 
security for the payment of the bonds issued 
and outstanding in accordance with its pro- 
visions. 

Mortgaged Premises 

Following the granting clause is the de- 
scription of the property mortgaged.^ 

Real Estate 

This may consist of one or more parcels of 
realty generally described in detail, by metes 
and bounds.2 

Personalty 

Personalty may be included in the property 
mortgaged. The items are either described in 
detail, or efnbraced in an omnibus clause. 

Other Mortgageable Property 

The property mortgaged may also include 
liens, leases, leasehold rights, easements, fran- 
chises, and privileges creating an interest in 
land. Similarly these are enumerated and 
separately described, or grouped together in 
one clause beginning with the word "All." 

Patents 

Patents also may be included in the mort- 
gaged property by description in detail, having 

» (See p. 23.) = (See p. 23.) 
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reference to the letters patent, or by description 
in full in a separate instrument of assignment 
executed to a trustee simultaneously with the 
execution of the mortgage and deed of trust to 
the same extent and in the same manner as 
though they had been fully set forth in the 
mortgage.* 

Stocks and Bonds 

If the corporation owns stocks or bonds or 
other obligations of other corporations which 
it desires to pledge as security for the repay- 
ment of a loan, and the property pledged con- 
sists entirely of such stocks, bonds or other 
obligations, the instrument is properly to be 
called a "collateral trust agreement." Such 
agreements are subject to the principles of law 
relating to pledgor and pledgee. But not infre- 
quently a corporation will execute, simul- 
taneously with the execution of a mortgage, 
a collateral trust agreement transferring such 
collateral to a trustee to be held in trust in all 
respects subject to the provisions of the mort- 
gage and deed of trust to the same extent and 
in the same manner as though the collateral 
were fully described in the mortgage. 

Strictly, when realty is mortgaged, only such 
property should be included in the mortgage 
as by law may pass as appurtenant to land. 

* (Remington Typewriter Company to Columbia Trust Com- 

5 any. Trustee, First Mortgage, dated January i, 1916, recorded 
anuary 14, 1916, securing $7,500,000. First Mortgage, six per 
cent, convertible gold bonds.) 
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Personalty should properly be included in a 
chattel mortgage which is subject to somewhat 
different rules of law, for the most part statu- 
tory. 

Similarly, stocks, bonds and other choses in 
action, should be pledged by an instrument of 
assignment, since they are governed by again 
different rules of law. 

But both realty and personalty are essential 
to the corporate business, and the mortgage 
security depends largely for its value on covering 
all the property necessary to conduct a going 
enterprise. So far has this been recognized 
in the case of railroads that "the statutes of 
many states declare the appurtenant chattels 
of a railroad to be real estate for mortgage 
purposes,"' and the requirements of the in- 
vestor have become so exacting that today the 
property passing to the trustee under a cor- 
porate mortgage and deed of trust consists 
more frequently than not of realty, chattels 
and choses in action. The indenture, then, is a 
composite mortgage of realty, chattel mortgage, 
pledge and instrument of assignment. 

Habendum Clause 

The appropriate "habendum clause"* follows 
the description of the mortgaged premises. 

'(See p. 30 (Stetson's article) of "Some Legal Phases, etc.," 
note I, p. 77.) 
* (See pp. 23-34.) 
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Declaration of Trust 

Since the modern corporate mortgage is al- 
most invariably made to secure an issue of 
bonds, or notes, which by sale and purchase 
become widely distributed, it is expedient, for 
the reasons already discussed,' that it be 
executed to a trustee, or trustees, to hold title 
to the mortgaged premises for the benefit of the 
lawful holders and owners of the bonds or notes. 
The precise terms on which the trustee is to 
hold the property are set forth in one or more 
paragraphs called the "declaration of trust." 
The following are terms generally to be found : 
that the trustee shall hold the mortgaged 
premises for the equal and proportionate bene- 
fit of all present and future holders of the bonds 
issued under, and secured by, the indenture, for 
the enforcement of the payment of said bonds, 
and of the interest thereon, when payable, 
and the performance of and compliance with 
all the terms, covenants, and conditions of the 
indenture, without preference, priority or dis- 
tinction as to lien or otherwise of any one bond 
over any other bond issued under the indenture 
by reason of priority in the issue or negotiation 
thereof, or by reason of the purpose of its issue, 
so that each and every bond issued or to be 
issued under the indenture shall have the same 
right, lien and privilege under and by virtue of 
the indenture, and so that the principal and 
interest of each bond shall, subject to the terms 

1 (See pp. 4S-49. 77-79-) 
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of the indenture, be equally and proportionately 
secured thereby, as if all had been duly issued, 
sold and negotiated simultaneously with the 
execution and delivery of the indenture. It is 
also stipulated that the bonds shall be executed, 
authenticated, and delivered, and that the 
mortgaged premises be held by the trustee, 
subject to the further covenants, conditions, 
uses and trusts thereinafter set forth; and it is 
covenanted between the parties for the benefit 
of the respective holders, from time to time, 
of bonds issued thereunder, "as follows": In 
this manner, all the covenants, terms, and' 
conditions that follow are made pertinent to the 
trust. Among these are particular covenants 
on the part of the corporation, and of the trustee, 
but they are made a part of the trust by a 
covenant on the part of the trustee, accepting 
the trust, to* perform or cause to be performed 
the same agreeably to the terms and conditions 
of the indenture. 

These terms and conditions may be, and for 
convenience generally are, grouped into articles, 
further classified into sections containing pro- 
visions relating to the same topic. 

Execution and Registration of Bonds (or 
Notes) 

The first of these articles may appropriately 
contain, under the above heading, the details 
which are for the most part a matter of bargain 
between the parties, relating to the form of the 
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obligations to be secured by the indenture, to 
wit, 

name, 

date, 

place of payment, and 

denomination of bonds, 

endorsement on registered bonds, 

execution and authentication of bonds, 

signature of bonds, 

authentication of coupons and interest 

payments, 

trustee's certificate, 

agency for registration, 

registration of bonds, 

exchange and transfer of bonds, 

numbering exchanged bonds, 

charge for exchange and transfer, 

bonds mutilated, destroyed or lost, 

temporary bonds. 

It is essential that the obligations, i.e., the 
bonds or notes, and interest coupons, if any, 
shall be substantially of the same tenor and 
purport as set forth in the resolution of the 
board of directors and approved or ratified by 
vote of the stockholders of the company. Other- 
wise their validity and right to the benefit of the 
lien created by the mortgage would be open to 
attack. 

In some corporate mortgages the form of the 
obligation is at this point again set forth in full, 
though this seems unnecessary repetition in a 
necessarily lengthy instrument, when mere 
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reference to the form recited in the preamble 
Vrill serve equally well. 

The essentials of a bond, or note, are: 

(a) an absolute promise to pay 

(b) a sum certain 

(c) at a time certain (the validity of 
the bond, or note, is not vitiated by in- 
serting provisions which may hasten the 
date of payment) 

(d) to a person capable of being identi- 
fied 

(e) duly signed by the obligor, or 
payer 

(f) and, in the case of a bond, sealed 
by the obligor. 

And, of course, to create an obligation, the 
instrument must be delivered. 

In order that the bond or note may enjoy the 
security of the lien created by the mortgage 
adequate reference to the mortgage is made on 
the face of the bond or note. This reference also 
states that the terms and conditions of the 
mortgage trust deed are made part of the bond. 
The bondholder may find his rights much 
modified in this way. 

In order to avoid constant repetition of the 
words "bond or note," hereafter whenever the 
word " bond " is used as referring to the obliga- 
tion secured by the mortgage, the word may be 
taken to imply the alternative of "note." 
Corporation notes secured by a mortgage are 
as a matter of fact in legal contemplation usually 
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bonds, that is, they are instruments under seal. 
The word "note" is taken in its acceptance on 
the street to indicate a short term as distin- 
guished from a long term instrument. 

Name of the Issue — Denominations 

For the future convenience of the parties the 
name in brief by which the issue shall be desig- 
nated is stipulated by the parties. And for the 
convenience of the investing public the bonds 
are frequently issued in several denominations. 

Place and Medium of Payment 

Provisions pertaining to payment are a matter 
of bargain between the parties, it being im- 
portant that the company know the amount 
and medium of currency it shall be obliged to 
pay to fulfill its obligation, and that the investor 
know precisely what he is to receive as repay- 
ment of his loan. The law is only concerned 
with ascertaining the real agreement between 
the parties, which is greatly facilitated if clearly 
and definitely stated. When it is contem- 
plated that a considerable part of the issue may 
find its way into the hands of owners living over 
a wide territory, or in one or more foreign 
countries, it is usual to provide for the payment 
of the principal and especially payment of in- 
terest at two or more places reasonably acces- 
sible, to meet the convenience of the owners 
living in that part of the world. For the same 
reason, the bonds may be issued in one or more 
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foreign languages. The rules of the New York 
Stock Exchange require that bonds to be listed 
on the New York Stock Exchange must in 
any event be made payable in the Borough of 
Manhattan, New York City, either by express 
provision in the indenture, or by supplemental 
agreement with the applicant for listing. 

The medium of payment is also a matter of 
express agreement and of importance to all the 
parties, especially the investor. Usually the 
agreement is that the principal and interest on 
the bonds shall be payable "in gold coin of the 
United States, " adding as a precaution against 
a depreciated currency, that it shall be "of 
or equal to the present standard of weight and 
fineness. " 

When the mortgage gives the bond or note- 
holder the option to receive payment of principal 
and interest in a foreign country, provision is 
frequently made that payment shall be made in 
the currency of that country, at a fixed rate of 
exchange, which is either stipulated in the mort- 
gage, or in the bond and in the interest coupons, 
if any, stating the respective amounts due there- 
on in terms of the foreign currency in which 
they are payable. Otherwise, the negotiability 
of the obligations would be destroyed. 

As further precaution against dispute, as 
well as an inducement to the investor, it has been 
frequently provided that the company shall 
pay the amount stipulated "without deduction 
for any tax or taxes which the Company may 
be required or permitted to pay thereon, or to 
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retain therefrom, under any present or future 
law of the United States of America, or of any 
state, county, or municipality or other taxing 
authority therein." This stipulation need be 
set forth only in the bond, as it must be kept in 
mind that the bond is the principal obligation, 
and the mortgage is accessory thereto. And 
this stipulation has to do with the principal 
obligation of the company. It may, however, 
consistently appear as an express stipulation in 
the indenture. This provision creates the so- 
called "tax covenant bonds" and has become of 
special interest since the enactment of the 
Federal income tax law. It would not be ex- 
pedient now to insert this covenant without 
limitation. 

The Date of the Bonds 

The date of the bonds is also expressed, 
coupon bonds and notes generally bearing even 
date with the indenture, while registered bonds 
are dated on the day when they are issued. 
This provision is for the purpose of fixing the 
date from which interest shall accrue. 

Registered and Coupon Bonds — ^Endorse- 
ment on Registered Bonds 

For the convenience of the investor, it is quite 
usual for a corporation to provide in the mort- 
gage for the issuance of its bonds both in 
registered and coupon form. The effect of 
these different forms is to be found in the 
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principles of law relating to the negotiability 
of instruments — not in "the law of mortgages. 

The principal and interest due upon a regis- 
tered bond is payable to the party whose name 
is registered on the books of the corporation 
as being the owner thereof and to such person 
only. To effect a change of ownership which 
the company is bound to recognize, it is necessary 
that the registered owner, i.e. the person whose 
name is registered on the books of the company 
as being the owner of the bond, shall surrender 
his bond to the company for cancellation and 
the company will thereupon at his request issue 
a new bond to the person he designates. Under 
some indentures transfer of ownership of a 
registered bond may be eflFected without the 
cancellation of the old and the issuance of a 
new registered bond, by merely making a 
notation of the transfer and registering the name 
of the new owner on the books of the company 
and similarly on the bond presented for transfer. 
The company is not bound to recognize any 
transfer of a registered bond unless the change 
in ownership has been registered on the books 
of the company, as stipulated either on the face 
of the bond, or in the indenture, or in both. 
Furthermore, the company fulfills its obligation 
as to payment of both principal and interest 
on its registered bonds when it makes payment 
to the person whose name is registered on its 
books as being the owner of the bond. 

A coupon bond is usually transferable by 
mere delivery and the company fulfills its 
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obligation as to payment when it makes pay- 
ment of interest to the holder of the interest 
coupon calling for the installment of interest 
then due and payable, or to the holder of the 
coupon bond when it is due and payable. 
Some corporate mortgages permit the holder of 
a coupon bond to have it registered as to 
principal, the interest coupons remaining trans- 
ferable by mere delivery and payable to the 
holder, while the principal is payable only to 
the person whose name is registered on the books 
of the company in the same manner as the 
owner of a registered bond. 

With such provisions in a corporate mort- 
gage the investor may safeguard the payment of 
principal, or both principal and interest, to 
himself by purchasing a registered bond or 
coupon bond and having it registered as to 
principal, or he may assume the risk of loss 
of coupon bonds not regfstered as to principal 
for the greater convenience of effecting a 
transfer of ownership by mere delivery to the 
transferee without having recourse to the 
company. 

Execution and Authentication of Bonds 

Since a corporation must act by agents, the 
mortgage stipulates the officer or officers who 
shall execute the bonds on behalf of the cor- 
poration and the officer or officers who shall 
attest to the affixing of the corporate seal. 
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Signature of Bonds 

As the signing of a large issue of bonds in- 
volves a great deal of manual labor and their 
preparation a considerable expense, the mort- 
gage generally provides that in case the officers 
of the corporation who shall have signed or 
sealed any of the bonds shall cease to be officers 
of the corporation before the bonds have been 
actually authenticated by the trustee, or de- 
livered or sold, they may nevertheless be 
adopted by the corporation, upon its written 
request, and may be thereupon issued as though 
the persons who had signed or sealed such bonds 
had not ceased to be officers of the corporation. 

Form and Authentication of Interest Coupons 
and Interest Payments 

The usual form of interest coupon is a promise 
to pay to bearer the amount, at the time and 
place therein stated. It refers to the designated 
name of the obligation, interest on which it 
represents, period of time on which and the 
rate at which interest is computed. It is signed 
with the corporate name by the fac-simile 
signature of the treasurer. An interest coupon 
in such form is negotiable, and when detached 
from the bond is not subject to the terms and 
conditions of the indenture. On the other 
hand, the holder of a mere detached interest 
coupon is not entitled to the benefit of the 
Hen created by the indenture, but becomes a 
general creditor of the corporation. This 
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negotiable form of interest coupon has come 
into general use at the insistence of the Listing 
Committee of the New York Stock Exchange 
in the interest of the investing public. 

For the purpose of making the interest 
coupons the valid obligation of the corpora- 
tion and at the same time obviating a vast 
amount of manual labor, a provision is usually 
inserted that they shall be authenticated by the 
engraved fac-simile signature of the present 
treasurer, or of any future treasurer, of the 
corporation, and that the corporation may 
adopt the signature of any person who shall 
have been the treasurer of the corporation 
notwithstanding the fact that he may have 
ceased to be the treasurer at the time when the 
bonds are actually authenticated or delivered 
or sold. 

Frequently it is contemplated that the entire 
amount of bonds authorized to be secured by 
the mortgage will not be issued at once, but 
from time to time under the terms and con- 
ditions of the indenture. Accordingly, it is 
stipulated when interest shall begin to accrue, 
and the time fixed is usually the interest pay- 
ment date next preceding the date on which 
the bonds are issued. To prevent the payment 
of unearned interest, it is stipulated that the 
trustee shall detach all interest coupons on 
coupon bonds then matured before authenti- 
cating any coupon bonds. 
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Trustee's Certificate 

To guard against the issuance of forged, or 
irregularly issued bonds, it has become the al- 
most universal rule to require the trustee to 
certify each bond. This is called "authenti- 
cation by the trustee, " and, by the terms of 
the mortgage, is essential to the validity of the 
bond. The form of certificate on the face of the 
bond is to the effect that the bond is one of a 
series referred to in the within mentioned (i. e. 
on the face of the bond) mortgage and deed of 
trust. But it has far greater significance than 
at first thought its language seems to imply. 

By endorsing the certificate, the trustee 
authenticates the genuineness of the corporate 
seal and signatures of the corporate officers 
on the face of the bond, and is personally liable 
for any damage to the holder and owner if the 
bond is not genuine, and regularly issued under 
the terms and conditions of the indenture, as 
discussed later, so as to entitle it to the benefit 
of the lien created by the mortgage. Improper 
authentication by the trustee is gross negligence. 

Registration and Transfer Agencies 

For the convenience of the investor the cor- 
poration generally agrees to maintain one or 
more transfer offices or agencies in cities reason- 
ably accessible to the holders of the securities 
where they may present their bonds for ex- 
change into bonds of other denomination or 
registered bonds for exchange into coupon 
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bonds, or vice versa. It frequently occurs that 
a company issuing bonds will, instead of main- 
taining its own office for the exchange of 
bonds, appoint another company to perform 
this work. 

Exchangeability 

If the corporate mortgage makes provision 
for both registered and coupon bonds, with per- 
haps the further provision for coupon bonds 
registerable as to principal, it is usual to further 
provide, purely for the convenience of the 
investor, for the exchange of a registered bond 
to a coupon bond, or vice versa, or for the 
discharge of a coupon bond registered as to 
principal and the restoration of its negotiability 
by delivery only, by having it made payable to 
bearer on the books of the company.- 

Similarly, when the bonds are issued in 
several denominations, the holder may ex- 
change bonds of one denomination for an 
equivalent face amount of bonds of other 
denominations. 

But when bonds are issued payable in one or 
more currencies, at a fixed rate of exchange, 
there may be restrictions as to exchangeability 
of bonds payable in one currency for those 
payable in another. 

The indenture generally provides that when a 
coupon bond is surrendered for a registered 
bond the coupon bond shall have at the time 
it is surrendered all unmatured interest coupons 
attached to it and, of course, where a registered 
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bond is presented for exchange to a coupon 
bond, all interest coupons then past due are 
detached and cancelled before the coupon bond 
is issued in exchange for the registered bond. 

Numbering of Coupon Bonds — Endorsement 
on Registered Bonds 

The mortgage generally provides that coupon 
bonds shall be numbered consecutively from 
one upwards, 'and that the registered bonds 
shall bear an endorsement that they have been 
issued in lieu of, or in exchange for coupon 
bonds, stating the number which such coupon 
bonds bear and whenever any bonds are origi- 
nally issued as registered bonds, an equivalent 
face amount of coupon bonds shall be reserved 
unissued and the numbers of such coupon bonds 
so reserved shall be endorsed on the registered 
bonds so that there shall never be issued and 
outstanding any two bonds bearing the same 
number. This facilitates the work of the cor- 
poration, the trustee, and the registrar, if any, 
keeping a record of bonds issued and outstand- 
ing. 

Charge for Exchange and Transfer 

It is stipulated that the holder will pay any 
transfer tax, and in addition a nominal sum to 
cover the cost of issuing the new bond. 

Bonds Mutilated, Destroyed or Lost 

The statutes in many of the states provide a 
remedy whereby the owner of a mutilated, de- 

[los] 



stroyed or lost certificate of stock or a negotiable 
instrument may obtain the issue of a new one 
in the place and stead of the one so mutilated, 
lost or destroyed. It is customary for similar 
provisions to be included in the corporate mort- 
gage, irrespective of, but following the same 
general line of such statutes as obtain. These 
provisions generally require the filing of an 
affidavit by the owner as well as indemnity 
satisfactory to the company and to the trustee, 
in which event the company may in its dis- 
cretion issue a new obligation of like tenor and 
eflFect as the one mutilated, lost or destroyed. 
It is generally stipulated, however, in the so- 
called reissued obligation that if the original 
obligation should turn up in the hands of a 
person entitled to claim ownership (the bona 
fide purchaser cf a negotiable instrument) then 
the reissued bond shall be void. If the owner 
should fail to furnish proof and indemnity 
satisfactory to the company he would be 
forced to resort to the remedy afforded by 
statute, if any, or seek relief in a court of equity. 

Engraved and Temporary Bonds 

It is not essential to the validity of a bond that 
it be engraved, or even printed. It is the lan- 
guage and the signature that count. 

Stock Exchanges, notably the New York 
Stock Exchange, however, require that all 
securities listed on the exchange shall be en- 
graved and that a reputable company have 
custody of the plates. 
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This is a precaution against forgery to the 
prejudice not only of its own members, but also 
of the investing public whom it serves, as well 
as making for durability of securities subject to 
frequent transfer. The matter of engraving de- 
pends upon the circumstances surrounding the 
issue. But if the indenture specifies that the 
bonds shall be in engraved form, there may be 
a stipulation permitting the corporation to issue 
temporary bonds until they can be exchanged 
for the definitive engraved forms which require 
time to prepare. 

Temporary bonds are printed, without in- 
terest coupons, but otherwise are substantially 
of the form of the definitive bonds, unless a form 
of temporary bond is also specified in the 
indenture. 

Issue and Appropriation of Bonds 

Under this topic there are grouped the pro- 
visions respecting the manner in which and the 
purposes for which the bonds to be secured by 
the mortgage may be issued. These are purely 
contract provisions, that is, they are a matter 
of bargain between the parties. They add 
nothing to the validity of the mortgage as such. 
But they must not be of such a. character as to 
vitiate the validity of the mortgage under the 
laws of the state or states in which the mort- 
gaged property is situated. 

The article of the indenture containing these 
provisions may appropriately have as its first 
section a provision limiting the aggregate 
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amount of the bonds which may at any one time 
be issued and outstanding under, and enjoying 
the security of, the mortgage. 

The next section may contain the agreement 
of the parties that only a certain specified part 
of the total aggregate amount of bonds may be 
issued for certain specific purposes, the object 
of this provision being to give assurance to the 
investor (i. e. the bondholder) that his money 
loaned to the company by the purchase of 
bonds will not be wasted, but will be 
devoted in specified amounts to specific pur- 
poses which he approves. The task of seeing 
that the company complies with this covenant 
is delegated, by the terms of the mortgage, to 
the trustee, and constitutes one of the normal 
functions of the present day trustee of a cor- 
porate mortgage. 

The remaining sections of this article of the 
indenture therefore deal with the proof which 
the company must furnish the trustee and upon 
which the trustee is authorized under the terms 
of the mortgage to rely and act by authenti- 
cating and delivering the bonds. 

Accordingly the next section may appropriate- 
ly set forth that the company shall deliver to 
the trustee for authentication, and the trustee 
shall authenticate and deliver the same as 
thereafter provided in the article and not 
otherwise. The additional provision is fre- 
quently found that the trustee may thus 
authenticate the bonds even before the in- 
denture has been recorded. 
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The next section of the article may specify 
the face value amount of the bonds which the 
trustee may authenticate and deliver to the 
company, or to any other party upon its order, 
for any one of the purposes enumerated. Two 
duties are thus laid upon the trustee. First, 
the trustee is bound to see that at no time are 
there issued and outstanding bonds whose 
aggregate face amount exceeds the amount 
authorized in the mortgage. Second, the 
trustee is bound not to authenticate bonds 
aggregating a face amount in excess of the 
amount specified in the mortgage for any par- 
ticular purpose, as, for example, the purchase of 
certain real estate, the construction of a build- 
ing or plant, the purchase of machinery, the 
payment of outstanding indebtedness, or the 
acquisition of stock in some other company, or, 
in the case of a refunding mortgage, for the 
exchange and cancellation of bonds which 
have matured, or are about to mature, or which 
it is deemed expedient to call for redemption 
before maturity. 

The mortgage generally stipulates that 
authentication by the trustee shall be conclu- 
sive evidence, and the only evidence, that the 
bond so authenticated has been duly issued 
and that the holder is entitled to the benefit of 
the lien created by the indenture. 

It would be impractical, however, to require 
the trustee to go afield to ascertain whether 
the company has fulfilled the conditions en- 
titling it to call upon the trustee to authenti- 
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cate and deliver bonds to an amount for one or 
more of the purposes specified in the mortgage. 
The mortgage therefore specifies the terms and 
conditions upon which the trustee shall be 
justified in authenticating and delivering to 
the company, or to its order, part of the bonds. 
Furthermore, it is desirable to guard against any 
attempt on the part of a corporate officer to 
procure authentication of bonds for wrongful 
purposes. Accordingly, the corporation is 
required to furnish to the trustee proof of such 
a character as will operate to check any such 
attempt. Concretely, this proof may consist 
of a written request of the company signed by its 
president or a vice-president and its secretary, 
or one of its assistant secretaries, under the 
corporate seal, and of certificates of the presi- 
dent, or vice-president, treasurer, chief engineer, 
and counsel of the company, or any of them. 
Also a certified copy of the resolutions of the 
board of directors of the company calling for 
the authentication and delivery of a specific 
amount of bonds, stating the purpose, or pur- 
poses, for which the proceeds of said bonds are 
required, the amount of bonds required, and the 
price at which it is proposed to sell, or other- 
wise dispose of, the bonds. Also a certified 
copy of the contract, if any, which the com- 
pany has entered into, the performance of 
which on the part of the company will require 
the payment by the company in bonds, or the 
proceeds thereof, to an amount which the trus- 
tee is asked to authenticate and deliver. 
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In the case of a public utility, the company 
may also be required to furnish the trustee with 
the certificate of a public service commission 
permitting the corporation to issue bonds for 
the purpose sjiecified. 

The final section of this article may stipulate 
that receipt by the trustee of the documents 
specified shall be full protection to the trustee 
in authenticating and delivering any bonds. 

Corporate mortgages are not necessarily by 
any means first mortgages. Many are out-and- 
out second mortgages, that is, the company 
has theretofore executed and delivered an 
indenture creating a lien which is prior to the 
lien created by the second mortgage. But 
more numerous are those indentures, fre- 
quently called "first and refunding mortga|;e" 
or, "first and consolidated mortgage," which, 
at the time of execution and delivery create a 
first lien as to part, and a second, or junior lien 
as to the rest, residue and remainder of the 
mortgaged property. Provision is made for 
the issuance of bonds secured by the first and 
refunding mortgage to take up in one way or 
another outstanding obligations secured by 
a prior lien on that portion of the mortgaged 
property as to which the first and refunding 
mortgage at the time of its execution and de- 
livery is a second or junior lien, so that in many 
instances, a first and refunding mortgage will 
eventually become a first mortgage on the 
entire mortgaged premises. In the case of a 
first and refunding, or first and consolidated 
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mortgage, or in the case of a mortgage securing 
bonds to be issued in several series having 
priority of lien as to the mortgaged premises 
and possibly bearing different rates of interest, 
elaborate provisions are necessary to define 

Erecisely the rights and priorities of the bond- 
olders, which are affected by the rights of 
the company as to issuing the bonds. Accord- 
ingly elaborate provisions are found defining 
precisely the terms and conditions under which 
the company may issue bonds.* 

Particular Covenants of the Company 

• Much of the discussion in connection with 
the covenants of an individual mortgagor 
applies with equal force to the corporate 
mortgagor.'' Many, if not all, of the covenants 
there enumerated* may be found in a typical 
corporate mortgage, amplified, of course, to 
meet the more complex situation generally 
presented by the more extensive character and 
greater value involved. To these may be added 
several that obviously are apprdpriate or of 
special importance only in the case of a corpor- 

^ (A detailed discussion of First and Refunding Mortgage, First 
and Consolidated Mortgage, and mortgages securing bonds to 
be issued in several series bearing different rates of interest and 
having different priorities of liens in respect of the n^ortgaged 
premises, has been purposely omitted, as necessarily tending to 
inject complexity into the desired elementary character of this 
work. _ It is thought that the reader will make better progress if 
attention is limited at first to the elementary principles as herein 
presented. With these clearly in mind, little difficulty should be 
experienced in analyzing the most elaborate provisions to be found.) 
' (See pp. 24-27.) ' (See pp. 26-27.) 
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ate mortgagor, as, that the company will main- 
tain its corporate existence until the mortgage 
indebtedness is paid, that in order to prevent 
any accumulation after maturity of coupons or 
other claims for interest it will not extend or 
assent to the extension of the time for the pay- 
ment of interest, or be a party to any arrange- 
ment for purchasing or refunding claims for 
interest, unless deferred to the prior payment 
in full of the principal and interest on all bonds 
whose time of payment has not been extended; 
that it will maintain the priority which the 
mortgage lien is intended to enjoy, and not 
permit any charge or lien to arise having 
priority; that it will maintain the transfer and 
registration agencies contemplated in the mort- 
gage; and, in view of the many uncertainties 
surrounding corporate tax matters, the covenant 
to pay taxes is modified so as to permit the 
company to contest in good faith the validity 
of any tax. Also, if the issue of bonds is not 
limited as to aggregate amount, but the right 
of the company to issue additional bonds is 
dependent upon its maintaining a fixed ratio 
of quick assets to current liabilities, the com- 
pany is required to covenant that it will 
maintain the specified ratio and furnish the 
trustee from time to time with a certified audit 
of its books of account. 

To avoid controversy, this covenant is 
followed by explicit directions as to how the 
quick assets shall be computed. 

When the company pledges stocks or bonds it 
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may be required to covenant that it will not 
increase or permit the increase in the capital 
stock or bonds of any of the subsidiary companies 
in which it owns a controlling interest, whose 
obligations are pledged with the trustee under 
the indenture, unless the proportion deposited 
with the trustee to the total amount outstanding 
shall be maintained by making an additional 
deposit of the new securities with the trustee. 

The covenant of further assurance is espe- 
cially desirable in that it enables the trustee to 
procure a proper deed or other instrument 
perfecting the trustee's title to the mortgaged 
premises, especially when the mortgage pro- 
vides that after-acquired property shall become 
subject to the lien of the mortgage. The cove- 
nant is so worded that upon the acquisition of 
such property by the corporation the trustee 
may call upon the corporation to give a deed to 
the trustee therefor, subject to the uses and 
conditions of the mortgage, so that this prop- 
erty will unquestionably become a part of the 
mortgaged premises. 

It is important to keep in mind that the 
purpose of these covenants is to safeguard the 
value of the mortgaged premises in the interest 
of the mortgagee. They impose a personal 
liability upon the mortgagor. Aside from 
the covenant to pay interest and principal 
promptly when due, they may not be valuaBle, 
in terms of currency, to the mortgagee, but 
the presence of these covenants in the mort- 
gage may be highly important in affording a 
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basis for stipulating that a breach shall con- 
stitute an event of aefault, so as to permit the 
trustee to exercise promptly remedies to prevent 
depreciation in tne value of the mortgaged 
property, disastrous to the mortgagee. Per- 
sonal liability for a breach of the covenant to 
pay interest and principal promptly when due 
may be highly important in paving the way for 
foreclosure proceedings, also the right to enter 
a deficiency judgment in the case of a mortgage 
by an industrial corporation, though in the case 
of a railroad mortgage a deficiency judgment 
may only be important to the extent of cutting 
off unsecured creditors. 

The particular covenants which are best de- 
signed to attam this purpose will depend upon 
the circumstances surrounding each transaction, 
when construed in the light of the remedies 
afforded either by the terms of the mortgage or 
by the law of the state. 

In Case of Default 

The remedies open to a mortgagee in case the 
mortgagor fails to fulfill each and all of his 
obligations depend upon the laws of the state 
or states in which the mortgaged premises are 
situated. Assuming, however, for the purposes 
of argument that the instant the mortgagor is 
guilty of a default, the mortgagee has the im- 
mediate right to foreclose the mortgage, it 
becomes obvious that the immediate exercise of 
this harsh remedy would create a hardship 
upon the mortgagor without any corresponding 
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benefit to the mortgagee. Foreclosure proceed- 
ings entail expense to all parties from the very 
start, no matter where the expense may ulti- 
mately rest, and a considerable time must 
elapse before foreclosure proceedings can result 
in the reimbursement of the mortgagee for any 
loss or damage he may have sustained by reason 
of the mortgagor's default. Moreover, it must 
be kept in mind that the bond is the principal 
obligation and that the mortgage is merely 
accessory thereto affording security to which 
the mortgagee may have recourse if the principal 
obligation, with interest, if so provided, is not 
duly paid. 

It is therefore apparent that the covenants 
of the mortgagor, aside from those to pay the 
principal and interest promptly when due, are 
designed and intended to maintain the value of 
the mortgaged premises, so that if it becomes 
necessary for the mortgagee to have recourse 
to the security afforded by the mortgage, i.e., 
the mortgaged premises, the value of the 
security will not be found to have depreciated 
to a hopeless extent, rather than to give an 
immediate right to the mortgagee to exact the 
harsh remedy of foreclosure the instant the 
mortgagor is guilty of a breach of one particular 
covenant not seriously impairing the value of 
the mortgaged premises. Accordingly, it is 
common for the parties to agree just what shall 
constitute such a breach of covenant on the part 
of the mortgagor as shall entitle the mortgagee 
to exercise the remedies afforded by law or 
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equity, and further to stipulate what, if any, 
period of time, technically called "period of 
grace," the mortgagor may have after he has 
been guilty of a default in order to cure it. 
Provisions in the mortgage affecting these 
matters may be grouped in an article under 
this general heading, and as in the case of par- 
ticular covenants of the mortgagor, these pro- 
visions are a matter of bargain between the 
parties and may even contravene any except 
mandatory provisions of law of the state or 
states in which the mortgaged premises are 
situated. In order to establish the right of 
the trustee to exercise the remedy of foreclosure 
for a breach of the covenants, other than that to 
pay interest and principal, it is often necessary 
to stipulate that a breach shall constitute an 
event of default upon the occurrence of which 
the trustee may declare the entire mortgage 
indebtedness immediately due and payable. 
This is called "maturity by declaration," and 
when availed of, precipitates the maturity of 
the bonds and interest coupons. 

Since the events of default relate to the par- 
ticular covenants of the mortgagor, it is futile 
to undertake to enumerate all that are to be 
found in corporate mortgages. Some idea of 
the importance which is attached to them may 
be gained by noting the period of grace afforded 
the mortgagor, the remedies open if the default 
continues after the period of grace, the percent- 
age of bondholders requisite to compel thetrustee 
to act, and the conditions upon which the bond- 
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holders may resort to their various remedies 
without the aid of the trustee, if the trustee 
should fail to act. 

1. Regularly, of course, the failure to pay 
interest is made an event of default, but the 
mortgagor is given a period of grace Varying 
from 30 to 90 days in which to make good. 

2. Failure to pay the principal of the bond 
when due, whether upon maturity, or by declara- 
tion, is always considered a default of prime 
importance, giving immediate right to the 
trustee to exercise any and all remedies. 

3. And, generally failure to fulfill other 
particular covenants of the mortgagor are 
commonly events of default, which the mort- 
gagor is allowed a three months' period of grace 
to cure after notice by the trustee or upon de- 
mand of the holders of a substantial amount 
of bonds. 

It is common to provide that the trustee may 
waive any default at least upon consent of the 
holders of a substantial amount of the bonds, 
usually a majority, without prejudicing the 
right to act upon any subsequent default. 

Remedies 

The remedies open to the trustee will depend 
upon the laws of the state in which the mort- 
gaged property is situated. In general they are 
those already indicated open to the individual 
mortgagee and by the terms of the mortgage 
are cumulative.' 

> (See pp. 61-73.) 
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The distinctive feature in the corporate 
mortgage is that the conditions under which 
the trustee may act, or under which he is 
required to take action are precisely defined. 
These conditions vary in different mortgages. 
The trustee is generally permitted to take dis- 
cretionary action to safeguard and protect the 
interests of the bondholders, without specific 
request. Also to waive many of the minor 
events of default, unless requested to take action 
by the holders of a substantial amount of bonds, 
varying from lo to 25 per cent. 

To preclude irreparable loss, if the trustee 
refuses to act on account of the danger of in- 
curring personal liability, although the requisite 
percentage of bondholders under the terms of 
the indenture have made written request, the 
right is reserved the bondholders to take action 
on their own behalf. But this right generally 
requires the holders of a substantial amount 
of bonds to unite, and may be exercised only 
after the requisite percentage have made written 
request to the trustee, furnished adequate 
indemnity, and the trustee, after being allowed 
a reasonable time, fails or refuses to act. Stipu- 
lations of this character are necessary because 
at common law, since any individual bondowner 
holds the direct obligation of the corporation, 
he has the right, irrespective of the other 
bondholders, to take action directly on the debt, 
arid he may in equity compel the trustee to 
exercise the rights given by the mortgage. 
Obviously it would be unfair to permit one 
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bondholder to secure an advantage over others 
who have as good a claim to the mortgaged 
property, or to permit one bondholder to seize 
property not covered by the mortgage which 
might affect the value of the entire enterprise 
to the prejudice of the other bondholders, and 
in any event might at least give one creditor 
a preference over another of equal rank. Since 
the law is perhaps not thoroughly established 
in this respect, it is therefore generally stipulated 
that action by individual bondholders must be 
in behalf of all. 

Possession Until Default — ^Defeasance 

A corporate mortgage expressly sets forth 
what is implied in an ordinary mortgage be- 
tween individuals, that the mortgagor shall 
remain in possession of the mortgaged premises 
(as possession in most cases is essential to its 
earning power) as long as the company is not 
in default, and it is further provided that when 
and if the company makes all the payments and 
fulfills all the covenants as provided in the 
mortgage, the deed of trust shall thereupon 
become null and void. In other words, there 
is the usual defeasance clause, and generally 
the further express stipulation that the trustee 
shall on demand give the company entire 
satisfaction and discharge of the indenture upon 
the public records. Sometimes it is provided 
that even though the company has not suffered 
any default, it may, if it deems expedient, and 
for the best interest of the bondholders, call 
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upon the trustee to take over and manage the 
mortgaged premises for any period fixed or 
indefinite. This is of doubtful legality, but is 
designed to forestall attempts to interfere with 
the exercise by the company of its corporate 
powers.' 

Guaranty 

There may be an article in the indenture 
under this heading if a guarantor becomes a 
signatory party. Very likely it will contain 
the form of guaranty which the guarantor 
agrees to endorse on the face of the bonds and 
recite the consideration moving to the guaran- 
tor; also a covenant that if payment is not 
made by the mortgagor company the guaran- 
tor will forthwith furnish to the trustee the 
necessary funds fully and punctually to make 
any and all payments, and that if default be 
made by the guarantor company, the trustee 
shall have the right to take all necessary steps 
against the guarantor. 

If the guarantor company is organized under 
the laws of a different state it may be stipulated 
that the guaranty shall be construed under 
the laws of the state in which the mortgaged 
premises are situated. 

Concerning the Trustee 

The duties, liabilities and the degree of discre- 
tion which thetrustee is permitted to exercisemay 
be prescribed in the trust deed, or, by omission, 

» (See note i, p. 77.) 
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be left to the law of the state. Theoretically, 
in the latter event there should be no diflSculty. 
The law of the state is open to all, and no person 
is excused from not knowing it, least of all the 
Bar. Practically, however, the matter stands 
in a far different light. There are few, if any, 
statutes precisely defining the duties and liabili- 
ties of a trustee. Some light might be gleaned by 
recourse to the reported decisions of the courts 
where a similar question had been presented for 
judicial determination. But with a slightly 
different set of circumstances surrounding a 
particular problem, there would bethepossibility 
of a different decision if the matter should 
be presented to a judicial tribunal for de- 
termination, so that anything short of such a 
determination would rest toacertaindegreeupon 
personal opinion and judgment, without bind- 
ing effect if the law were afterwards found to be 
otherwise. 

In view of these conditions which have 
obtained from the earliest times respecting 
the duties and liabilities of a trustee, there has 
been a growing tendency on the part of in- 
dividual trustees, and especially in the last two 
decades a growing tendency upon the part of 
trust companies acting as trustee under cor- 
porate mortgages, to insist that their duties 
as trustee be clearly defined, or, if they are 
permitted to use their discretion, that they 
shall be held free from liability if they act in 
good faith relying upon the opinion of counsel, 
and that personal liability be limited to wilful 



misconduct or gross negligence. The fees 
ordinarily paid to trustees for their services 
would be entirely inadequate to compensate 
them for undertaking the trust unless personal 
liability were strictly limited. 

This article concerning the trustee does not, 
however, include all that relates to the position. 
By the very nature of the office the trustee is 
concerned with all the terms and conditions 
of the mortgage. In most corporate mortgages 
the duties of the trustee will be found to be 
specified in one place and another throughout 
the indenture; so that in some corporate mort- 
gages the article "concerning the trustee" 
merely limits personal liability as to some of the 
duties of the trust, and exempts the trustee from 
personal liability as to other duties, while in 
other indentures all the duties of the trustee 
are grouped in detail in this article, at the ex- 
pense of repetition. 

, Examination of a corporate mortgage will 
disclose that some of the provisions to be found 
under this heading concern the corporation and 
the bondholder quite as much as the trustee. 

Though the reason for this is not quite 
obvious it will become apparent upon a 
moment's reflection on the indenture in its 
entirety. The scope of recent corporate mort- 
gages involving as they do not only a strict 
mortgage of property, but also the details of 
the bonds as well as all the terms of the agree- 
ment of the parties necessarily requires a lengthy 
instrument. Generally the terms of the agree- 
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ment are such that a covenant or provision 
affecting one of the parties frequently causes 
a direct or contingent duty to devolve upon 
one or all of the other parties to the indenture. 
Those charged with the preparation of a cor- 
porate mortgage are thus confronted with a 
dilemma: in the interest of brevity they may 
make a straightforward statement of the terms 
of the agreement, with cross references to other 
provisions of the indenture and the party or 
parties directly affected thereby, or, in the 
interest of clarity, they may segregate so far as 
possible, the rights and duties of each of the 
parties, avoiding much need of cross referenc- 
ing, which is confusing to the reader, but at the 
expense of greater repetition. Much will 
therefore depend on the method employed by 
counsel preparing the indenture as to what 
provisions are grouped in this article or any 
other. 

Again, the duties and responsibilities of the 
trustee depend in each instance upon the 
terms of the bargain as between the corpora- 
tion and the investor. These at the same 
time must prove acceptable to the trustee. 
It is therefore not feasible to attempt to ex- 
haust the possibilities of variation in the 
structure of the indenture. 

The following are some of the provisions 
commonly found: the trustee is answerable 
only for willful misconduct or gross negligence; 
is not obliged to enforce the terms of the trust 
unless indemnified by the bondholders; is not 
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required to take action on default except upon 
the written request of the holders of a sub- 
stantial amount of the bonds (the requisite 
percentage being specified as to each default); 
is entitled to compensation for services and 
to receive reimbursement for any expenses 
incurred in executing the trust; is protected in 
acting on any notice provided for in the in- 
denture which it believes to be genuine; that it 
may advise with counsel and shall be protected 
in acting on the opinion of counsel as to matters 
aflPecting the administration of the trust; that 
it is not responsible for the validity of the 
indenture or the bonds or for the recitals (all 
of which are made by and on behalf of the 
corporation [solely) . Furthermore, the trustee 
makes no representation as to the sufficiency 
of the security and is not responsible for record- 
ing the mortgage (which the company under- 
takes to do at its own expense); the trustee 
is not personally responsible for taxes or for 
insuring the mortgaged premises or for any 
debts, damages, salaries or other non-per- 
formance of contract arising during any period 
wherein the trustee shall manage the mort- 
gaged property; the trustee shall not be respon- 
sible for the application of bonds which it has 
authenticated in conformity with the terms of 
the indenture, or to the application of the pro- 
ceeds thereof; and it may rely on the certificate 
or the certified copy of any resolution of the 
board of directors, if properly signed and sealed 
by the officer of the corporation duly author- 
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ized; and that the receipt of such certificate 
or certified copy of any resolution shall be full 
protection to the trustee for any action which 
the trustee may take in good faith relying on 
its validity. • 

It may also be stipulated that any action 
taken by the trustee upon the consent, or at 
the request of the holder of a bond shall be 
conclusive on the future holder of the bond, 
and also that the trustee may become the 
owner of bonds and coupons with the same 
rights which it would have if it were not trustee 
of the indenture. 

Other matters fully treated in this article 
are those affecting the resignation or removal 
of the trustee and the appointment of a successor 
trustee, generally upon the written request of 
the holders of a substantial amount of the bonds. 
Provision is made for the appointment of an 
ad interim trustee by the corporation to serve 
until the bondholders make the appointment. 
It is also stipulated that the successor trustee 
shall forthwith succeed to the right, title and 
interest in and to the mortgaged premises, and 
that the trustee ceasing to act shall on demand 
turn over to the successor trustee all monies 
belonging to the trust estate and execute any 
deeds or other instruments to fully confirm 
the right, title and interest of the successor 
trustee in and to the mortgaged property. 

The indenture may permit the trustee to 
merge or consolidate with another corporation 
of a like nature, in which event it may be 
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stipulated that any company resulting from 
any merger or consolidation shall succeed to 
the duties and privileges of the trust. The 
character of any successor trustee or any 
company resulting from merger or consolidation 
may be specified, as that it shall have its 
principal place of business in a certain city, 
be organized under the laws of a particular 
state, and have a specified capital and surplus. 
This stipulation is generally modified to per- 
mit the appointment of another trustee if one 
of the required character cannot be found who 
is willing to accept the trust. 

Release of Mortgaged Property 

The investor in a corporate mortgage bond 
relies upon two things — first, that the earning 
power of the corporation is sufficient to enable 
it to fulfill its obligation, and second, that on 
the failure of earnings, the value of the mort- 
gaged property, together with the other assets 
of the company will prove sufficient to repay 
his loan with interest. 

Since the earnings of the corporation may 
diminish almost to the vanishing point without 
the occurrence of any one of the events of default 
which would permit the investor to have 
recourse to the mortgaged premises prior to 
the maturity of the obligation, at first thought 
it seems inconceivable that the investor should 
be willing to release any part of the mortgaged 
premises from the lien of the mortgage. Of 
course, the investor will permit after-acquired 
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property to come under the lien of the mort- 
gage, because its value would pro tanto enhance 
the value of the security afforded by the mort- 
gage. Especially if the indenture provides 
that bonds may be issued for the acquisition 
of new property, it is logical, and, indeed, 
indispensable, that such property should come 
under the lien of the mortgage. It is entirely 
possible, however, that any after-acquired prop- 
erty may become important in the conduct 
of the business. Therefore, the investor usually 
insists that all after-acquired property shall 
cbme under the lien of the mortgage. He is 
concerned with preserving the value of the 
mortgaged property as part of a going enter- 
prise against the contingency that he may have 
to resort to it for the repayment of his loan 
when he will want its full value in use for an 
existing business. 

Whether the investor shall permit the release 
of any portion of the mortgaged property, and, 
if so, upon what terms and conditions, will 
depend on whether the earning power of the 
corporation may not be affected advantageously 
by permitting the corporation to dispose of 
part of its property. Even though its earning 
power is not increased, the value of the rest 
of the property may be enhanced by the dis- 
posal of a part that may have become a burden 
rather than a benefit. The question, then, is 
one of finance rather than of law. It is a matter 
of bargain between the parties as to whether 
any or what parts of the mortgaged premises 

[128] 



may be released from the lien of the mortgage. 
The terms and conditions are a matter of 
negotiation between the parties and may differ 
radically in one mortgage from those in another. 
The only requirement is that in each case the 
terms be clearly and definitely stated to avoid 
future dispute. 

Some mortgages provide that part of the 
mortgaged property may be released upon the 
deposit by the corporation with the trustee of a 
sum equivalent to its value to be held by the 
trustee as a special fund in lieu of the released 
property. The corporation is frequently given 
the right to apply this special fund to the pur- 
chase of new property to be brought under the 
lien of the indenture, upon satisfying the 
trustee that the corporation has obtained 
or made adequate provision for obtaining good 
title to the new property, and that it is of a value 
and character specified in the indenture as 3 
permissible application of the special fund. 
Other mortgages allow the release of part of 
the mortgaged premises in exchange for new 
property of equal value which shall immediately 
come under the lien of the mortgage. When 
personalty and other chattels are included in 
the mortgaged property, the mortgagor is 
generally permitted to dispose of such of them 
as may become obsolete or useless through wear 
and tear without procuring a release from the 
trustee, or even without notice to the trustee 
on condition that they be replaced or new 
appliances procured. Any violation of this 
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privilege would be a breach of the mortgagor's 
covenant to maintain the mortgaged property. 
Of course, the question of a release of a single 
part of the mortgaged premises does not occur 
in the case of the mortgage of a single piece of 
real estate by an individual mortgagor to an 
individual mortgagee, as any change of the 
property to be mortgaged could be met far 
better and more simply by cancelling the old 
mortgage and executing a new one. 

Redemption of Bonds 

Many corporate mortgages include provisions 
for the redemption of part or all of the bonds 
before maturity, usually upon payment of a 
premium on their face value, together with 
accrued interest. I This stipulation is some- 
times qualified so that the entire issue must be 
redeemed, if any at all, or, if a mortgage secures 
a series of bonds, that all of the bonds of one 
series shall be redeemed if any at all. Other 
mortgages provide that part of the bonds may 
be called for redemption by lot, or purchased 
in the open market, or tenders asked for. 

The redemption may be required in definite 
amounts at certain periods, or in certain con- 
tingencies, for or in lieu of a sinking fund, or it 
may be sihiply optional with the corporation 
as a right reserved for the purpose of providing 
financial flexibility. 

Whatever the redemption provisions may be, 
it is common to stipulate the precise manner in 
which this option to redeem shall be exercised. 
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This may require publication in one or more 
newspapers of general circulation published 
in one or more cities, of notice specifying the 
amount of bonds to be redeemed, the place 
where and time when payable, which is usually 
the office of the company, on the next interest 
payment date. 

As a corollary to the privilege to redeem, tbe 
mortgage stipulates that if the corporation is 
ready, willing and able to redeem, interest on 
"called" bonds shall cease after the date of 
redemption specified in the notice, and all 
coupons for interest subsequent to that date 
shall become void. 

If it is desired to keep called bonds " alive, " 
the proper procedure is to provide the trustee 
with the funds to effect the call, and have the 
trustee hold the bonds as outstanding obliga- 
tions of the corporation. Since the corporation 
cannot owe itself, a redemption of the bonds 
directly by the corporation would effect a 
cancellation of the debt. It may be desirable 
to keep the bonds alive, even if the stipulations, 
as for a sinking fund, prevent a resale. If the 
bonds are kept alive they can be presented in the 
event of a foreclosure as a claim and enlarge 
the deficiency judgment in jurisdictions in 
which it is allowed and in situations in which 
it would be of value. 

Miscellaneous Provisions 

Under this article are grouped provisions 
that cannot appropriately be placed under any 
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other heading of the indenture. Just what 
miscellaneous provisions are necessary or ex- 
pedient will vary in every mortgage. Some 
usual miscellaneous provisions follow. 

Any request in writing upon the part of 
holders of bonds may be made in any number 
of concurrent instruments of similar tenor, 
signed or executed by the holder or his agent 
or attorney. The fact and date of execution 
of an instrument by any person may be proved 
by the certificate of any notary public, or other 
officer authorized to take acknowledgments 
of deeds, or by the affidavit of a witness. 
Ownership of bonds may be proved by the 
affidavit or certificate of any trust company, 
bank or other depositary. 

Ownership of registered bonds, or coupon 
bonds registered as to principal, shall be 
proved by the registration of such bonds. The 
corporation and the trustee may treat the 
person registered on the books of the corpora- 
tion as the absolute owner of a registered bond 
for all purposes, and the holder of any interest 
coupon as the absolute owner. 

Since it is expressly agreed that the mort- 
gage and the obligations secured by the 
indenture are all solely corporate obligations, 
personal liability against any incorporator, 
officer, or director, or stockholder of the com- 
pany is expressly waived. Nothing in the 
indenture shall prevent the merger or consoli- 
dation of the corporation with any other 
corporation of like character, provided ,the 
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consolidation or merger shall not afFect the 
security of the lien, or generally any of the 
rights or powers of the trustee or the bond- 
holders. The corporation resulting from the 
merger shall assume the due and punctual pay- 
ment of interest and principal of all the obli- 
gations secured by the lien of the mortgage. 

Other provisions relate to definitions, as for 
example: the term "corporation" shall mean 
not only the party of the first part to the 
indenture, but also any successor corporation 
which shall enjoy and possess every right and 
power of the original corporation; the word 
"trustee" shall include any successor trustee 
or trustees; and the word "bond" or "bond- 
holder" shall include the plural as well as the 
singular. 

Other stipulations may be made as to the 
manner and method in which the bondholder 
shall mail notices so as to be binding on the 
corporation. 

Mortgages, especially of railroad property, 
may contain a stipulation that a certain per- 
centage of the bondholders may consent to 
reorganization of the company, or may license 
the trustee to consent to the creation of a prior 
lien upon the mortgaged premises to avoid 
foreclosure and sale. 

There may be a provision giving the bond- 
holder the right upon certain terms and con- 
ditions to convert his bond into preferred or 
other stock of the company. Such a provision 
should be indicated in the "whereas" clause, 
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on the face of the bond, and appear again as a 
particular covenant of the company agreeing 
to make the conversion. Such a privilege 
must comply with the law of the state in which 
the company is incorporated, especially with 
respect to the ratio of exchange. 

Acceptance by the Trustee 

The terms and conditions of the indenture 
having been set forth it remains for the trustee 
to accept the trust which is generally made the 
subject of an express stipulation, and may 
be followed by a further provision that the 
indenture may be simultaneously executed in 
several counterparts, each of which shall be 
deemed to be an original, constituting one and 
the same instrument. 

Witness Clause 

The clause of acceptance by the trustee is 
followed by the usual witness clause providing 
for the execution of the instrument by such 
officers of the corporation and by the trustee, 
or by the officers of the trust company, if the 
trustee be a corporation, as have been authorized 
by the resolution of the board of directors, 
and ratified, or approved, by the vote of the 
stockholders, as recited in the preamble. 

Signature, Seal and Attestation 

Since a corporation is a legal entity and can 
act only by its officers or agents the signature 
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must be affixed by one of its officers or agents. 
The authority to execute the indenture is de- 
rived by the directors from the stockholders, 
and is delegated by the board of directors to 
one or more certain executive officers. It is 
therefore necessary that the indenture be 
signed on behalf of the corporation by an officer 
having due authority, as recited in the preamble. 
Of course, the same situation exists with a cor- 
porate trustee. 

To evidence the corporate signature it remains 
for the properly authorized officer to affix the 
corporate seal and to attest the act by signing 
his name and indicating the office which he 
holds in the corporation. Individual trustees 
sign their names and affix their seals. This 
makes the indenture the act of the parties who 
are signatory thereto. The holders as already 
indicated,^ become parties to the agreement by 
the purchase of the obligations secured by it. 

As already stated,^ some statutes require the 
attestation of two or more witnesses. 

Acknowledgment 

The corporate acknowledgment is accom- 
plished in the same manner as in the case of 
the individual mortgagor, except that the 
statutes require the party who makes the 
affidavit to declare the office which he holds in 
the corporation, that he is the person holding 
such office, that he has been duly authorized 
by the board of directors to execute the inden- 

» (See pp. 81-82.) 2 (See p. 32.) 
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ture, and that he has executed the indenture 
by and on behalf of the corporation pursuant 
to the order of the board of directors. Generally 
the statutes further require that the officer who 
affixes the corporate seal shall make affidavit 
of the office which he holds in the corporation, 
that he was duly authorized to affix the seal of 
the corporation to the indenture, that he knew 
the seal of the corporation, and that the seal 
so affixed to the indenture was the seal of the 
corporation. 

Delivery 

It then remains for the corporation to make 
delivery of the document to the trustee. This 
is accomplished by manual delivery by the duly 
authorized officer of the corporation to an officer 
of the corporate trustee duly authorized to accept 
the indenture. 

Recording and Registering 

The remarks as to recording and registering a 
mortgage upon a single piece of real estate by 
an individual mortgagor to an individual 
mortgagee* ^pply with equal force to a cor- 
porate mortgage, except that the corporate 
mortgagor generally covenants that it will 
cause the mortgage to be recorded, and also 
registered, if required bylaw, with all convenient 
speed at its own expense. 

Although the corporation has covenanted 
that it will promptly cause the mortgage to be 
» (See pp. 33-36.) 
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duly recorded, and the trustee would under 
ordinary circumstances be charged with the 
duty of requiring the corporation to fulfill its 
covenants, yet the trustee is expressly exempted 
in most corporate mortgages from any 
responsibility for recording the instrument. As 
a practical consideration, then, it remains for 
the bondholder to assure himself that his lien 
is properly perfected by due recording and if 
personal property is included among the mort- 
gaged assets, requiring the mortgage instru- 
ment to be recorded as a chattel mortgage, it 
may be necessary to exercise this vigilance 
from time to time, as the statutes generally 
require that a chattel mortgage be re-recorded 
at fixed periods. This assurance is generally 
afforded him by the investment banker who 
distributes the bonds secured by the. mortgage. 
If the indenture be a composite mortgage 
upon realty, chattel mortgage, pledge and in- 
strument of assignment, it may be necessary 
to record it in as many different forms, as in 
most states chattel mortgages, and similarly 
instruments of assignment, are required to be 
recorded in other and different books from those 
in which mortgages of realty are recorded. 
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References are to pages 



Acceptance, discussion of, 33, 
134. 

Acknowledgment, by corporate 
ofacer, 13s, 136; by_ wife, 
requisites, 33; discussion of, 
32, 33; forrn of, for husband 
and wife, 12; form of, to 
bond, 20; form of, for indi- 
vjdual, 14. 

Action, by bondholder, restric- 
tion on, 119, 120. 

Address, of parties to mort- 
gage, 17. 

Ad mterlm, trustee, 126. 

Affection, as consideration, 18. 

After-acquired property, 23, 
127-128. 

Annuity, as consideration, 18. 

Appraisers' report, 65. 

Appurtenances, form of clause 
to include, in mortgaged 
property, 13. 

Artificial person, as party, 16, 

17- . 

Assets, quick, 113; quick, direc- 
tions for computing, 113. 

Assignability of bonds, notes, 
48. 

Assignment, by mortgagee, ef- 
fect of, 51; execution pf, 5°; 
instrument of, 90; instru- 
ment of, in connection with 
corporate mortgage, 91; 
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knowledge, as affecting pay>- 
ment, 60; of bond, $0; of 
mortgage, as affecting legal 
title, so; recording as affect- 
ing payment, 60; when pass- 
es nothing, 50. 

Assignment of mortgage, dis- 
cussion of, 49-52. 

Assignment of note, 50. 

Assuming debt, as considera- 
tion, 19. 

Attestation, discussion of, 32. 

Attestation clause, forms of, 11, 

Authentication, before record- 
ing, 108; discussion of, 103. 

Barry vs. Merchants Exch. 
Co., 76. 

Beneficial interest, in mortga- 
gor, 43. 

Beneficiary, analogy to mort- 
gagor, 43. 

Bill in equity, 63, 71 

Board of directors, resolutions 
of, 84, 86. 

Bona fide purchaser, 106. 

Bond, action on, 70-71 ; assign- 
ment of, so; charge for ex- 
change or transfer, los; de- 
livery of, necessity for, 95; 
essentials of, 95; exchange- 
ability of, 99-100, 104; form 



of, to accompany mortgage, 
19, 20; reference to, in mort- 
gage, 19; how construed, 71; 
liability on, 56-57; loss of, 
49; reissued, when void, 106; 
surrender of, on payment, 
60-61; the principal obliga- 
tion, 98, 116; to whom pay- 
able, 99-100. 

Bondholder, action by— re- 
strictions, 119, 120; action 
by in equity against trustee, 
119; as investor, 80; consent 
of, to reorganization, 133; 
how becomes party, 81-82, 
135; right to convert, 133- 
134; rights of, 47-48, 119; 
should inquire as to record- 
ing and registering, 136-137; 
when action of trustee con- 
clusive on, 126. 

Bondholders, percentage of, 
requisite to compel trustee 
to act, 117; request by, to 
trustee, 119, 125. 

Bonds, are independent of stat- 
utory forms, ±y; assignability 
of, 48; callea, 131; denomi- 
nation of, 96; distribution of, 
47; execution of, 93-96, 100, 
loi; first and consolidated, 
III; first and refunding, 1 1 1 ; 
forged, precautions against, 
103; how issued to enjoy lien, 
107, 109-111; in foreign lan- 
guages, 96-^7; in payment, 
6^-66, 1 10; in series, redemp- 
tion of, 130; interest on, 
when beginsto accrue, 102; 
irregularis^ issued, precau- 
tions against, 103 ;_ issue of 
limited, 107-108; issue re- 
stricted, purpose of, 108; is- 
sued from time_ to time, 102; 
issued in series, .111-112; 
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. live, relation of, to deficiency 
judgment, 131; mutilated, 
destroyed or lost, discussion 
of, remedies, 105-106; nature 
of, 47; negotiability of, 48; 
pledge of, ^o; purchase of, as 
consideration, 88; purchase 
of, by mortgagor, 131; re- 
deemed, how kept alive, 131; 
redemption of, see redemp- 
tion: registered endorsement 
on, purpose of, 105; registra- 
tion of, 93-96; secured by 
corporate mortgage, 47-48; 
temporar;^ stipulation for, 
107; validity of, how affected 
by past corporate officer, 
loi; value of, at foreclosure 
sale, 66. 

Called bonds, 131. 

Cancellation of mortgage, 53. 

Certificate, protection to trus- 
tee, 125-126. 

Certified copy, iio,_ 125-126. 

Change of ownership, how ef- 
fected, 99. 

Charter, Corporate, 76. 

Chattel Mortgage, 91. 

Chattels, release of, 129. 

Choses in action, 91, 

Civil law, 6, 75. 

Collateral trust agreement, def- 
inition of, 90; in connection 
with corporate mortgage, 90. 

Common law doctrine, 5, 61. 

Common law mortgage, discus- 
sion of, 3-5. 

Company, state in which or- 
ganized as identifying, 81. 

Compensation, of trustee, 123, 

^ '^5; . 

Conditional sale, mortgage dis- 
tinguished from — test, 44- 
4S- 



Consideration, discussion of, 
17-19; from third party, 17; 

. necessary to support mort- 
gage, 17; need not be by 
mortgagee, 17; need not be 
in money, 17; need not pass 
concurrently with mortgage, 
18; valid, 17-19; to guaran- 
tor, 121. 

Constructive notice, recording 
as, 36. 

Construing a mortgage, requi- 
sites, 7. 

Conversion, by bondholder, 
133-134. 

Corporate mortgage as security 
for bonds, 47-48, 49, 89. 

Corporate mortgage, 75-81, 87, 
123, 124, 132. 

Corporate_ officer, procuring 
authentication improperly, 
no. 

Corporate seal, see seal. 

Corporate trustee, 77-78. 

Corporation, bound by restric- 
tions regarding issuance, 109; 
cannot owe itself, 131; cove- 
nants of, 1 1 2-1 15; guaranty 
by, purpose of, 52; right to 
be, how derived, 76; right of, 
to borrow in excess of author- 
ized capital, 76-77. 

Corporation law, evolution of, 

^75-76.. 

Corporation, may call on trus- 
tee to manage property, 120- 
121; doubtful legality of 
right, 121; merger or consoli- 
dation of, 132-133; restric- 
tions, 132-133. 

Corporation, as party, 16-17; 
right to mortgage, 76-77, 87- 
88; who, bound to recognize 
as owner of bond, 9C>-ioo; 
who, bound to recognize as 
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owner of interest coupon, 
100. 

Counsel, to trustee, 125. 

Coupons, see interest. 

Covenant, breach of, liability 
for, 51; breach of, what shall 
be, a matter of bargain, 116; 
form of, for payment, 13; of 
guarantor, 121; of prompt 
payment, breach of, basis of 
foreclosure, 115; to maintain, 
improper release a violation 
of, 129-130. 

Covenants, a matter of bar- 
gain, 25; breach of, an event 
of default, 114-115; by what 
governed, 25, 26, 27, 115; dis- 
cussion of, 24-27, 114; enu- 
merated, of mortgagee, 30; 
enumerated, of mortgagor, 
26, 27; general practice as to, 
25; liability of mortgagor on, 
56, 114. 

Covenants of mortgagee, dis- 
cussion of, 29-30. 

Covenants of mortgagor, pur- 
pose of, 116. 

Covenants, often superfluous, 
25; particular, as to attor- 
ney's fees, 27; particular, as 
to buildings, 27; particular, 
as to commissions, 27; par- 
ticular, as to further assur- 
ances, 27, 114; particular, as 
to insurance, 27; particular, 
as to notice, 27; particular, 
as to payment of interest, 26; 
particular, as to payment of 
principal, 26; particular, as 
to receiver, 27; particular, as 
to rents and profits, 30; par- 
ticular, as to repairs, 26; pai^ 
ticular, as to sale by mort- 
gagee, 26; particular, as to 
title, 27; particular, as to 



vacating premises, 30; par- 
ticular, as to waste, 26, jo; 
particular, not to permit in- 
crease of capital stock, 113- 
114; particular, of corpora- 
tion, 112-115; particular, to 
convert, 134; particular, to 
maintain corporate exist- 
ence, 113; not to extend time 
for payment of interest, 113; 
particular, to maintain prior- 
ity of lien of mortgage, 113; 
'particular, to maintain trans- 
fer and registration agencies, 
113; particular, to maintain 
ratio of quick assets, 113; 
particular, to pay taxes, 
modified, 113; period of grade 
for breach of, 69-70; valne 
of, 114-11S. 

Creditor, may prove right to 
security, 49. 

Cumulative remedy, 69. 

Current liabilities, 113. 

Curtis ss. Leavitt, 7&-77. 

Date, 30-31, 81, 98, 132. 

Dead pledge, definition of, 3. 

Debt, as consideration, 18; le- 
gal holder of, 48; satisfaction 
of only one allowed, 71; 
transfer of, discussion of, 49; 
view of equity as to, 6. 

Declaration of trust, 46; defini- 
tion of, 92; discussion of, 92- 

^93- , 

Decree, form of, m informal 
foreclosure, 65; regulated by 
statute, 65. 

Deed, after foreclosure sale, 68. 

Deed of trust, see corporate 
■mortgage; in nature of mort- 
gage, 46; when becomes void, 
120. 

Deed-poll, definition o^ 15. 
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Deeds, reference to, in mort- 
gage, 23. 

Default, by guarantor com- 
pany, 121; curing, 117; 
events of, discussion of, 69- 
70, 1 15-1 18; events of, par- 
ticular, committing waste, 
70; events of, particular, fail- 
ure to pay insurance, 70; 
events of, particular, failure 
to pay interest, 69-70; events 
of, particular, failure to pay 
taxes, 70; events of, period 
of grace regarding, 118; fact 
of, 63; waiver of, 118, 119. 

Defeasance clause, discussion 
of, 28, 120; form of, II; 
mortgage imports a, 45; ne- 
cessity for recording, 28, 36. 

Defense, personal, 64. 

Defenses, 63-64. 

Deficiency judgment, see judg- 
merit. 

Delivery, discussion of, 33, 53, 
136. 

Denomination of bonds, dis- 
cussion of, 96. 

Depreciated currency, 97. 

Description of property, dis- 
cussion of, 23. 

Detached interest coupon, 
rights of holder of, 101-102. 

Director, exemption of, from 
personal liability, 132. 

Discharge, by trustee, 120. 

Discretion, of trustee, 1 19. 

Distribution of bonds, 47. 

Distribution of proceeds of 
foreclosure sale, 56. 

Documentary evidence, refer- 
ence to, in mortgage, 23. 

Dower right, 28-29; abolished 
in many states, 29. 

Duties of trustee, 121-12S, 
124. 



Earning power, 127, 128. 
Endorser, personal liability of, 

Si- 
Endorsement, by guarantor, 
121; on registered bonds, 99- 
100. 

English common law, inherit- 
ance of, 22. 

Engraved and temporary 
bonds, discussion of, 106- 
107. 

Equal and proportionate bene- 
fit, 92. 

Equitable doctrine, S, 61. 

Equitable interest of mortga- 
gor, 54. 

Equitable title in mortgagor, 

Equities, cut off by foreclosure 
sale, 66; remedy to save, 66- 
67; bill in, 63, 71; court, or- 
igin of, 9, 10. 

Equity courts, to advise trus- 
tee, 46. 

Equity, courts of, rules govern- 
ing, 5, 6; conversion of, into 
cash, 66; definition ol, 8, 9, 
10; whom, helps, 64. 

Equity of redemption, 5, 6; 
cutting off, 61-62; procedure, 
61-62; decree, 62; mortga- 
gor's right to, ^6; purchase 
of, as affecting hen, 39; pur- 
chaser of, liability of, 56, S7i 
rights of mortgagee after 
sale of, 56, 57; sale of, 44, 

54- 

Estates in land, 75. 

Estates in law, 23, 24. 

Estoppel, definition of, 83. 

Events of default, see default; 
form of clause reciting, 13. 

Exchange and transfer, discus- 
sion of, lOJ. 

Exchange, charge for, 105; rate 
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of, affecting exchangeability, 

104. 
Exchangeability, discussion of, 

104-105. 
Execution, 42, 50, 93-IC36, 132, 

^ '35- 

Expense, as consideration, 19. 

Expenses of sale, as lien, 42. 

Fac-simile signature, 101-102. . 

Failure of consideration, effect 
of, 18. 

Family relationship, as consid- 
eration, 18. 

Federal income tax law, effect 
on corporate mortgages, 98. 

Fees, of trustee, 123, 125. 

Fictitious person, as mortga- 
gee, 17. 

Filing, see recording. 

First and Consolidated mort- 
gage, definition of, ill. 

First and refunding mortgage, 
definition of, iii; when be- 
comes first. 111. 

Fixed rate of exchange, 97. 

Fixtures, form of clause to in- 
clude, in mortgaged prop- 
erty, 13. 

Foreclosure, a harsh remedy, 
lis; by court order — infor- 
mal foreclosure, discussion 
of, 62-68; by court order — 
strict foreclosure, discussion 
of, 61-62; by power of sale, 
discussion of, 68-69; infor- 
mal, decree, form of, 65; in- 
formal, defenses, 63-64; in- 
formal, parties to action, 63; 
informal, procedure, 62-68; 
informal, regulated by stat- 
ute, 63; informal, prayer for 
sale, 65; involves sale, 56; 
right oi, exercised by trustee, 
117. 



Foreclosure proceedings, in- 
volve expense, ii6. 

Foreclosure sale, bonds in pay- 
ment, 65-66; deed, 68; effect 
of, on equities, 66; how ad- 
vertised, 65; how conducted, 
66; payment at, how made, 
66; proceeds of, distribution 
of) 56; proceeds of, how dis- 
tributed, 66; regulated by 
statute, 65; terms of, 65; 
variation from terms of, ef- 
fect of, 66; who may pur- 
chase at, 68; where action 
brought, 62. 

Foreign languages, bonds in, 

T, 96-97- 

Forgery, precaution agamst. 

Form and authentication of in- 
terest coupons and interest 
payments, discussion of, 

I0I-I02. 

Franchise, corporate, 76; right 
to mortgage, 77. 

Further assurance, covenant of, 
114. 

Future advances, as considera- 
tion, 18. 

Gold coin of the U. S., 97. 

Grantee, 16. 

Granting clause, discussion of, 
22, 23, 88-89; form ofj 11; 
another form of, 13. 

Grantor, 16. 

Gross negligeJnce, improper au- 
thentication constitutes, 103; 
of trustee, 122-123, "H- 

Guarantor, when a signatory 
party, 82, 121; consideration 
to, 121; covenant of, 121; en- 
dorsement ,by, 82, 121; lia- 
bility of, 58; when mortga- 
gor becomes a, 58. 



Guaranty, by corporation, si; 
discussion of, 51, 121, 

Habendum clause, discussion 
of, 23-24, 91; forms of, 11, 

Hign Court of Chancery, or- 
igin of, 8. 

Ignorance of law, 122. 

Income tax, see Federal. 

Indebtedness, mortgage de- 
clared due, 117. 

Indemnity, 106, 119, 124. 

"Indenture," origin of term, 
IS, 80. 

Informal foreclosure, discus- 
sion of, 62-68. 

Injunction, 64, 65. 

Instruments, concurrent, 
132. 

Interest, allowed if stipulated 
in mortgage, 21; when it ac- 
crues, 21; on called bonds, 
131; when accrues, 102; dis- 
cussion of, 21, 22; increase 
of rate, as affecting third 
parties, 21, 22; lower rate 
for prompt payment, 22; 
mortgagee may lower rate of, 
22; payable in two or more 
places, 96; rate may be in- 
creased by parties, 21; rate 
of, when none stipulated, 
21. 

Interest coupons, 99, 100, loi, 
102, 104. 

Interests m land, 22; mortgage 
of, 24. 

Investment, enjoyment of 
mortgagee, 52. 

Investor, 79, 127, 128. 

Issue and appropriation of 
bonds, discussion of, 107- 
112. 



[146] 



Judgment, deficiency, discus- 
sion of, ^o-^^, iij. 
Judgment lien, 41. 
Judicial sale, 7. 
Judicial tribunal, 122. 

Laches, 64. 

Land, sovereign right of state 
regarding, 63. 

Landlord, analogy to mortga- 
gee, 43-44. 

Law-day, 61, 69. 

"Law-day," definition of, 3. 

Law and equity, distinction be- 
tween, where abolished, 9, 
10. _ 

Law, ignorance'of, 122. 

Law of negotiable instruments, 
as a£Fecting guaranty, 51. 

Leasehold rights, 24, 89. 

Leases, 89. 

Legal detriment, as considera- 
tion, 19. 

Legal disability, 16, 17. 

Legal holder, of debt, 48. 

Legal title, as affected by as- 
signment, 50; in mortgagee, 
43; in trustee, 47. 

Letters patent, 90. 

Liabilities, current, 113. 

Liability, of corporate officer, 
132; of director, 132; of en- 
dorser, 51; of guarantor, 58; 
of property, 57; of stock- 
holders, 132; of trustee, how 
ascertained, 121-122; of trus- 
tee, limited, 122; on bond, 
56-57; on note, 56-57; per- 
sonal, as grounds for defi- 
ciency judgment, 70. 

Lien, as affected by class of 
debts, 41; as affected by pur- 
chase of equity of redemp- 
tion, 39; common law, 37, 
38; continuance of, 39; cre- 



ated by act of parties, 38; 
definition of, 36; discharge 
of, 40, 59, 60; effect of mer- 
ger on, 133; equitable, 38; 
expenses of sale as, 42; in 
relation to legal title, 38-41; 
kinds of, 37; on after-ac- 
quired property, 127-128; 
statutory, 37; pledge of, 89; 
third parties affected by, 41; 
nature and extent of, discus- 
sion of, 36-41; payment of, 
42-43; payment of, proceeds 
of foreclosure sale, 66; prior- 
ity of, discussion of, 41-43. 
Limitation, of right to redeem, 

Limitations, statute of, 73. 
Live pledge, definition of, 3. 
Loss, as consideration, 19. 
Lost bond, or note, 49. 
Louisiana, reinscription in, 35. 

Manual delivery, 22. 

Maps, reference to, in mort- 
gage, 23. 

Mathematical exactness, de- 
scribing property, 23. 

Maturity by declaration, defi- 
nition of, 117. 

Maturity of mortgage when no 
date specified, 31. 

Maturity on demand, of mort- 
gage, 49. 

Miscellaneous provisions, dis- 
cussion of, 131-134. 

Money, paid for bond or note 
as consideration, 18-19. 

Mortgage, a contract agree- 
ment, 7; action to foreclos- 
ure, concurrent, 71; restrain- 
ing of, 71; as security for 
bond or note, 19; assignment 
of, discussion of, 49-52; by 
what law governed, 62-63, 
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8o; called indenture, ij; can- 
cellation of, 53; chattel, 91; 
chattel, re-recording of, 137; 
composite, 137; corporate, 
see corporate mortgage; com- 
mon law, definition of, 4; 
common law, elements of, 3, 
4; construing, requisites, 7, 
8; distinguished from condi- 
tional sale, 44-45; equitable 
doctrine of, 5; first and con- 
solidated, III; first and re- 
funding, III; imports de- 
feasance clause, 45; lacking 
seal, 32; may be to trustee, 
45; of absolute ownership, 
24; of interest in land, 24; of 
leasehold rights, 24; Louisi- 
ana rule as to, 6, 7; reference 
to, in bond, 19; right to, 76; 
sale of, free and clear, dis-' 
cussion of, 52, 53; sale, sub- 
ject to, discussion of, 53-59; 
second, 54-55; specified term 
of, 49; Texas rule as to, 6; 
when deemed filed, 34; when 
effective against third par- 
ties, 31; when, matures on 
demand, 49; when void, 31. 

"]\^ort-gage," definition of, 3. 

Mortgage agreement, discus- 
sion of, 10-33. 

Mortgage instrument, form of, 
for individual, 11; form of, 
for individual to accompany 
bond, 12; form of, for indi- 
vidual, with rehnquishment 
of dower, 11. 

Mortgaged premises, deprecia- 
tion of value of, 116; discus- 
sion of, 89-90. 

Mortgaged property, exchange 
of, 129; release of, 127-130; 
see property also mortgaged 
premises. 



Mortgagee and mortgagor, re^ 
lation of, discussion of, 43- 

Mortgagee, assignment by, ef- 
fect of, 51; consent o(, to 
terms of sale, 65; defined, 16, 
17; enjoyment of investment 
by, 52; holder of legal title, 
43; rights of, as affected by 
second mortgage, 55; rights 
of, after sale of equity of re- 
demption, 56, 57; rights of, as 
free contracting party, 7; to 
dispose of interest, 7, 50, 
rights of, to fill up blanks in 
mortgage instrument, 17; 
rights of, to sue purchaser of 
equity, 58; sale subject to 
mortgage, effect upon, 53- 
54; when entitled to pay- 
ment, 49, 59; when entitled 
to possession, 5; when may 
not demand payment, 49-50. 

Mortgages, law of, evMution 
of> 7S> present status of the 
law as to, 6, 7. 

Mortgagor, cannot purchase at 
foreclosure sale, 68; corpo- 
rate, merger, or consolidation 
of, 132-133; restrictions, 
132-133; corporation, pur^ 
chase of bonds by, 131; cov- 
enants of, purpose of, 116; 
defined, 15, 16; effect of cov- 
enants on,fH4; equitaWe in- 
terest of, 54; holder of bene- 
ficial interest, 43; holder of 
equitable title, 47; in posses- 
sion,_ 26, 47; interest of, ac- 
cording to equitable doc- 
trine, 62; liabihty of, after 
sale of equity, 55-56; Uabil- 
ity of, for repayment of loan, 
4; liability of, on covenants, 
56; married woman as, 16; 
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rights of, as free contracting 
party, 7; to dispose of equity 
of redenlption, 7, 44; rights 
of, after sale of equity of re- 
demption, 5S; rights of, to 
equity of redemption, 46; 
rights of, when forfeited, 5; 
to whom may sell equity of 
redemption, 54; when be- 
comes a guarantor, 58; when 
may interplead transferee, 
. S8. 

Name of instrument, 15. 

Name of issue, discussion of, 
96. 

Natural blood, as considera- 
tion, 18. ' 

Negotiability of bonds, notes, 

48- . 
Negotiability, whfen destroyed, 

97- 

New York Stock Exchange, 
rules regarding engraved se- 
curities, 106; rules of, regard- 
ing interest coupon, lor- 
102; rules of, regarding place 
of payment, 97. 

Note, see bond. 

Noteholder, rights of, 47-48. 

Notes, are independent of stat- 
utory forms, 47; assignabil- 
ity of, 48; nature of, 47; pur- 
chase of, as consideration, 88. 

Notice, trustee, when protected 
by, 125. 

Numbering of coupon bonds — 
endorsement on registered 
bonds, discussion of, 105. 



Obligation, form of, 93-94; re- 
issued, stipulation in, 106. 

Officer, corporate, exemption 
of, from personal liability, 
132. 

Ownership, how proved, 132. 
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Part I, 3-73. 

Part II, 7S-I37- ,. 

Parties, names of, discussion of, 

81-82; signatory, guarantor, 

121. 
Partnership, as mortgagee, 17. 
Past Consideration, 18. 
Patents, discussion of, 89- 

„90- 

Payment, at foreclosure sale, 
how made, 66; discussion of, 
59-61, 96-98; guaranty of, 
51; in bonds, 65-66, no; in 
two or more places, 96; of 
liens, proceeds of foreclosure 
sale, 66; on demand, when 
mortgagee entitled to, 49; 
precipitating, discussion of, 
69-70; deduction for taxes. 

Period of grace, 69-70, 117, 

118. 
Personal defense, 64. 
Personal hability, as grounds 

for deficiency judgment, 70: 

for covenants, 25, 26. 
Personalty, how described, 89; 

release of, 129. 
Pledge, 79. 
Pledgee, analogy to mortgagee, 

Pledgor, analogy to mortgagor. 

Political area, as describing 
property, 23. 

Possession, agreement as to, by 
parties, 26; by mortgagor, 
26, 47; essential to corpora- 
tion, 120; necessary to com- 
mon law lien, 38; regulated 
sometimes by statute, 26; 
until default, defeasance, dis- 
cussion of, 120-121; when es- 
sential to lien, 38; when pass- 
es to creditor, 7. 



Power of attorney, to execute 
mortgage, i6. 

Power of sale, discussion of, 68- 
69. 

Power to sell, does not include 
power to mortgage, 16. 

Preamble, definition of, 82-83 
(seea/hereas clauses). 

Pre-existing debt, as considera- 
tion, i8. _ 

Preface, vii-ix. 

"Preparation of Corporate 
Bonds, etc.," 77. 

Present status of the law, 6, 7. 

Principal obligation, see bond. 

Principal, payable in two or 
more places, 96. 

Privileges, 89. 

Proof, requisite, for authenti- 
cation, iio-lll; what neces- 
sary in case of lost obliga- 
tion, 106. 

Property, appurtenant to land, 
90; how described, 23; lia- 
bility of, 57; mortgageable, 
discussion of, 89; right to 
hold, how derived, 75. 

Public records, 23, 3^, 120. 

Public service commission, cer- 
tificate of. III; consent of, 
to mortgage, 84-85. 

Publication, of call for redemp- 
tion, 131. 

Purchase money mortgage, 29. 

Purchaser, duty of, when right 
to redeem exercised, 73; lia- 
bility of, of equity of redemp- 
tion, 56, 57. 

Quick assets, ratio of, to cur- 
rent liabilities, 113. 

Rate of exchange, 97, 104. 
Real Estate, how described, 
89. 
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Reasonable time, trustee al- 
lowed, 119. 

Receiver, 67. 

Receiver's certificates, 67-68. 

Record, see also recording. 

Record, failure to, 34-35. 

Recording, altering, 35; as con- 
structive notice, 36; discus- 
sion of, 33-3.6, 125, 136-137. 

Recording assignment, as af- 
fecting payment, 60. 

Redemption, discussion of, 72- 
73; equity of, definition of, 
5, 6; of bonds, discussion of, 
130-131; usual date of, 131. 

Registered and coupon bonds, 
discussion of, 98-100. 

Registered owner, 99, 100. 

Registering, discussion of, 33- 
36, 136-137. 

Registrar, 104. 

Registration and transfer agen- 
cies, discussion of, 103-104. 

Reimbursement, 116, 125. 

Reinscription, 35. 

Reissued bonds, see bonds, re- 
issued. 

Reissued obligation, stipulation 
in, 106. 

Release, delivery of, 53; im- 
proper, violation of covenant 
to maintain, 129-130; mort- 
gagor entitled to, upon pay- 
ment, 59; of mortgaged prop- 
erty, discussion of, 127-130; 
remedy to effect, 59-60. 

Remedies, cumulative, 69; dis- 
cussion of, 1 18-120; for mu- 
tilated, destroyed or lost 
bond, 105-106; for variation 
from terms of foreclosure 
sale, 66; right to redeem, 73; 
to save equities, 66-67. 

Remington Typewriter Com- 
pany, first mortgage, 90. 

so] 



Reorgamzadon, consent to, 

133- 

Request, by bondholders to 
trustee, 119, 125. 

Requisites of guaranty, 51. 

Requisites, to construe mort- 
gage, 7, 8. 

Re-recording of chattel mort- 
gage, 137. 

Re-sale, 66, 131. 

Restoration, 64. 

Restraining order, see injunc- 
tion. 

Rights, common law, of bond- 
holder to take action, 119. 

Rights of mortgagee, see mort- 
gagee. 

Rights of mortgagor, see mort- 
gagor. 

Right to redeem, 68, 72-73. 

Roman law, 7. 

Sale day, 6;. 

Sale, for non-payment of taxes, 
42; foreclosure, 65-68; fore- 
closure deed, 68; free and 
clear of mortgage, discussion 
of, 52-53 ; of equity, as affect- 
ing liability of mortgagor, 
55-56; of equity of redemp- 
tion, 44, 54; proceeds of dis- 
tribution of, under power of 
sale, 69; subject to mortgage, 
discussion of, 53-59; to sat- 
isfy judgment, 42._ 

Sale or transfer of interest in 
property, 7. 

Satisfaction, 71, 120. 

Seal, 31-32, 100, 135. 

Second mortgage, 54-5S, III. 

Series, bonds, issued in, iil- 
1 12. 

Services, as consideration, 18. 

Signature, adoption of, by cor- 
poration, loi, 102; discussion 
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of, 31, 134-135; fac-simile, 
see fac-simile: of bonds, 
discussion of, loi; forged, ef- 
fect of, 31; seal and attesta- 
tion, discussion of, 154-135. 

Sinking fund, preventmg re- 
sale, 131. 

Some Legal Phases of Corpo- 
rate Finance, etc., 77. 

Special act of legislature, 

State, sovereign right of, re- 
garding land, 63. 

Statute of limitations, 73. 

Statutory forms, as affecting 
bonds, notes, 47. 

Stetson, Francis Ljrnde, 77. 

Stock Exchange, see New York 
Stock Exchange.^ 

Stockholder, as investor, 80; 
exemption of, from personal 
liabiUty, 132; resolution of, 
86-87. 

Stocks, pledge of, 90. 

Stocks and bonds, discussion 
of, 90-91. 

Strict foreclosure, discussion of, 
61-62. _ 

Subrogation, 58-59. 

Successor trustee, see trustee. 

Summons, effect of service of, 
on whom served, 63. 

Support and maintenance, con- 
tract for, as consideration, 
18. 

Supreme Court Judicature Act, 
9, 10. 

Surplus, who entitled to, 7, 42, 
43. 67. 

Tax covenant bonds, 98. 
Tax exempt bonds, see tax 

covenant bonds. 
Tax, income, see Federal. 
Tax sale, 42. 
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Tax statute, as lien, 41. 
Tax statutes, as affecting regis- 
tering, 36. 
Tenant, analogy to mortgagor, 

^43-44- 

Tender, 5p. 

Testimonium clause, see toitr 
ness clause. 

Third parties, affected by lien, 
41. 

Title, warranty of, 24. 

Transfer, charge for, loj; of 
debt, discussion of, 49-52; 
agencies, discussion of, 103, 
104; of land, ancient method, 
22; of land, by deed, 22. 

Transferee, when may be in- 
terpleaded, 58. 

Trust, as affected by death of 
trustee, 48; as affected by 
disqualification of trustee, 
48. 

Trust deed, see corporate mort- 
gage, also trustee. 

Trustee, analogy to mortgagee, 
43; acceptance by, 81; action 
by, conditions, 119, 124; ac- 
tion by, when conclusive, 126; 
ad interim, 126; allowed rea- 
sonable time, 119; authenti- 
cation by, 103; bound by 
declaration of trust, 93; 
bound by restrictions regard- 
ing purposes of issue, 109; by 
what law governed, 121-122; 
compensation of, for service, 
123, 125; concerned with all 
terms and conditions, 123; 
concerning the, 121-127; cor- 
porate, 77-79; corporate, 
may be more than orie, 82; 
death of, 48; delegation of 
powers by, 46; depositing ad- 
ditional security with, 114; 
discharge by, 120; discre- 



tionary action by, 119; dis- 
cussion of, 45-49, 81; dis- 
qualification of, 48; duties as 
to purposes of issue, 109; du- 
ties, liabilities, etc., how as- 
certained, 121, 122; duties of, 
on what dependent, 124; du- 
ties of, statutes defining, 122; 
duties, when in doubt as to, 
46; fees of, 123, 125; holder 
of legal title, 47; now pro- 
tected in authenticating, 
III; indemnity to, 119, 124; 
liable for gross negligence, 
122, 124; liable for wilful 
misconduct, 122-123, 124; li- 
ability of, for Improper au- 
thentication, 103; liabilitjr of, 
limited, 122; makes possible 
modern corporate mortgage, 
45; may accept deed and exe- 
cute declaration of trust, 46; 
may advise with counsel, 
125; may advise with court 
of equity, 46; may be com- 
pelled in equity to act, 119; 
may rely on counsel, 125; 
may waive default, 118, 119; 
not responsible for applica- 
tion of bonds, 125; not re- 
sponsible for contracts of 
mortgagor, 125; not respon- 
sible for debts, damages, etc., 
125; not responsible for in- 
suring, 125; not responsible 
for recording, 125; not re- 
sponsible for representations 
of mortgagor, 125; not re- 
sponsible for sufficiency of 
security, 125; not responsible 
for taxes, 125; not responsi- 
ble for validity of bonds, 125; 
not responsible for validity 
of mortgage, 125; of corpo- 
rate mortgage, acceptance by 
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134; recourse to court by, 
46; refusal to act, 48; reim- 
bursement of, 125; remedies 
of, against guarantor com- 
pany, 121; removal of, 126; 
resignation of, 126; right of 
foreclosure exercised by, 117; 
right of, to merge or consol- 
idate, 126; restrictions, 126- 
127; right to accept pay" 
ment, 59; satisfaction by, 
120; successor, 48-49, 126, 
127; tendency to hmit liabil- 
ity of, 122; when justified in 
authenticating, no; when 
not responsible for applica- 
tion of bonds or proceeds, 
125; when protected by cer- 
tificate, 125-126; when pro- 
tected by certified copy, 125, 
126; when protected by no- 
tice, 125; when to manage 
property, 120-121. 

Trustee's certificate, discussion 
of, 103; form of, 103. 

Transfer, without recourse to 
company, 100. 



Upset price, 65. 
Usury, 21. 

Vendee, analogy to mortgagee, 

44- 
Vendor, analogy to mortgagor, 

" Vif-gage," definition of, 3. 
Violation of covenant, see 

breach of covenant. 
Volunteer, position of, 73. ■ 

Waiver of default, 118, 119. ' 
Warranty, of title, 24. 
Waste, 70. 
"Whereas" clauses, discussion 

of, 82-88. 
Wife, necessity for joining in 

mortgage, 28-29. 
V/ilful misconduct of trustee, 

122-123, 124. _ 
Witness clause, discussion of, 

30, 134; forms of, II, 14. 
Witnesses, to transfer of land, 

22. 
Wife, when a party, 28-29. 
Words of grant, see granting 
. clause. 
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